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Pr inciples and Strategies 

EXECUTIVE SUMMARY 

I. -INTRODUCTION 

At the beginning, of the modern environmental movement over two decades ago, the preferred 
protection strategy was to treat and manage wastes before they entered the environment. In  
recent years, hoWever, more and 'more individuals, corporations and governments have come to ' 
understand thata great deaJ of waste can be avoided 'altogether and that many wastes that can 

- not be avoided entirely can be substantially reduced. 'Further, the steps, involved in avoiding or 
minimizing waste can lead to m�re efficient and more profitable production. With the concept of 
pol lution prevention as a starting point, there is a strong and growing awareness that the 
management of the environment is entering a new era. 

The shift in orientation to a pollution prevention strategy has not and wil l  not come about quickly 
or easily. Among other things, the various parties who have a vested interest in how the 
environment is managed, inCluding government regulators, industry"financial institutions, and , _  
consumer, ,environmental and labour groups, have different expectations for,' and approaches to 
designing and implementing pollution prevention principles and practices. Nonetheless, a .clear 
consensus is emerging that pollution prevention offers a rational , efficient and effective approach 

·to environ'mental protection. A growing body of evidence indicates that employing pol lution 
prevention techniques wil l  not only produce real and significant environmental benefits, but wil l  
also result in optimizing economic benefits and reducing, economic and legal l iabilities. Certainly the 

, potential for serving both environmental and economic goals makes the pollution prevention 
-

strategy yvorth of pursuin'g .  
- -

The Canadian Environmental Protection Act is a cornerstone of the federal involvement in 
environmental protection. The purpose of this Report is to analyze the current and proposed 
potential of CEPA to incorporate pol lution prevention principles and strat�g ies. 

' 

II. - DE FINING POLLUTION PREVENTION 

Over th� past decade, dozens of new terms have emerged to describe various aspects and -
interpretations of pollution prevention. Since it first came to prominence in the �arly 1980s, the 
definition of pol lution prevention has actually shifted from a broad; inclusive meaning to a 
collection of disparate, fragmented, and at times ,  mutual ly exClusive definltions. 

Recent U .S. federal legislation characterizes pol lution prevention as source reduction. This clearly 
- focuses on the point of generation of pol lution rather than on the point of release 'into the 
environment. In contrast to the U;S. federal defin ition, several state legislative in itiatives - , 
incorporate the theme of toxics use reduction (TUR), This phrase specifica!ly addresses the. use 
of toxic substances as !3. means to impact on the earl iest possible point of the generation of 
pollutants. Source reduction is a component of TUR because it focuses on reducing or elfminating 
pollution before it is created. TUR, however, goes further than source reduction by enc�uraging , 
practices,that reduce or completely el iminate the use of toxic chemicals in the first place. -

The debate concerning the parameters of pol lution prevention is not restricted to the pOint at 
which intervention should commence. The argument is at least as heated in attempting to define 
the outer l imits of where pol lution preveotion ends-and, where pol lution control begins. As a 
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generalization, industry stakeholders tend to argue that the definition of pol lution prevention , 
should include on-site out-of-Ioop recycling, reuse, and reclamation as well as off-site recycl ing, 
reuse and reclamation: Although a consensus has certainly not emerged, there is a growing 
acceptance that on-site close-looped recycl in'g .fails within the definition of po.l rution prevention, 
but recycl ing activities that occur either away from the faci l ity (off-site) or away from the 
generating process (out-of-:-Ioop) are not incl,uded. . 

There is no Canadian ' (federal or provincial) legislation that defines the terms "pollution . 
prevention," ''toxics use reduction;" or "sQurce reduction.1I Indeed, there is currently no Canadian 
legislation that comprehensively addresses pol lution prevention, in its own right. However, . 
several government agencies have policy statements that articu late definitions for pol lution 
prevention: By and large, the Canadian perspective of pol lut"ion prevention seems to be based 
on the concept of source redu.ction rather·than toxics use reduction. 

For the purposes of analyzing CEPA, this Report adopts the fol lowing definition: 

Pollution prevention means: 

Any practice that avoids, reduces or eliminates the use of toxic substances, or that avoids, 
reduces or eliminates the creation of pollution, without creating or shifting new risks to 

. communities, workers, consumers or the environment. This includes, but is not iimited to: 
equipment modifications, 
process changes, . 
'materials or feedstock substitution, . 
design modifications, 

• . technological modifications, 
modifications in production activities including housekeeping practices, 
training, and inventory control, 
operating efficiencies, 
product reformulation andredesign. 

Pollution means: 

Any substance regulated.bythe Canadian Environmental Protection Act as an unwanted 
substance, including unwanted toxic substances, fuels or fuel additives or contaminants, . 
nutrients, air contaminants, and other substances as defined by CEPA. . 
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III. SCOPE AND APPROACH OF POLLUTION' PREVENTION 

LEGISLATION 

In recenfyears, three mechanisms have been identified by environmental policy makers to 
encourage the adoption of pol lution prevention strategies. These are voluntary programs, market- . 
based program incentives and legislated program directives. In  analyzing CEPA, this Report wil l 
focus on legislated program directives. 

, ' . . . 
To date, many of the pollution control laws enacted by Parliament and the provincial legislatures 
have indirectly promoted pol lution prevention by l imiting inappropriate waste handl ing practices, 
i ncreasing the costs related to generating pol lution, bpnning or severely restricting certpin 
substances or pol luting activities , and substantial ly increasing pol luter l iabi l ities. However, with 
two notable exceptions, there are currently no Canadian (federal and provincial) statutes thpt 
deal specifically with pollution prevention concepts, as defined in this Report. The first exception 
involves legislated environmental impact assessment laws passed by the federal and provincial 
governments. The second notable exception is CEPA, the subject matter of this Report. 

. . . 
The U.S. Congress began to develop a deliberate national policy of i ndustrial pollution 

. prevention when it passed the Hazardous and Solid Waste Amendments to the Resource 
Conservation and RecQvery Act i n  1 984. With the passage of the Pol/utionPrevention Act of 
1990, the U.S. Congress expanded the scope of its pollution prevention pol icy to cover 
pol lutants to all mediums. This Act establishes a national policy of hierarchical .environmental 
protection, stating that pol lution should be prevented or reduced at source ·as the first priority. To 
date over 33U.S. states have enacted pollution prevention statutes. The vast majority of these 
laws were en9cted in .the past three years. 

- . 

An analysis of U.S. federal and state law and ,Canadian federal and provincial policies reveals­
that legislation can promote pol lution prevention strategies by establ ishing programs that 
encourage voluntary participation by affected industries or by compell ing compl iance with 
regulatory in itiatives. ' . 

Although the numerous laws and policies often appear divergent in  their approach to the 
implementation of pol lution prevention strategies, a core set of common pollution prevention 
activities are beginning to emerge. These include: 

. . 
targeting the industrial sector for pol lution prevention programs; 
creatir)g an Office of Pollution Prevention; _ 
providing technology assistance; . _ 
establishing specific pol lution reduction goals and targets; 
demanding or-encouraging deSignated facil ities to produce pol lution prevention plans; 
providing for data col lection and access by thepLiblic; 
providing public access to pol lution prevention plans; and 
implementing regulatory initiatives. _ 

This section of the Report has highl ighted these strategies in order to systematically analyze the 
pol lution prevention potential of CEPA. 
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. IV. POLLUTION PREVENTION AND CEPA 

I ntroduction .' 

Supporters of CEPA introduced it in 1 988 as a pol lution prevention statute; Others have argued 
that it does not currently accommodate 'effective pol lution prevention strategies, and must be 

. substantial ly amended in order to do so. In any' event, it can be argued that the concepts and 
strategies of pol lution prevention have evolved so rapidly ih the past five years, that even if 
CEPA was seen as a pollution prevention law in 1�88, it must be reexamined in l ight of the 
current understcmding ,of pol lution prevention. 

· As a prel iminary matter, an appreciation ofthe impact of constitutibnal law is vital in order to 
· assess the abi l ity of CEPA to accommodate the principles and specific strategies of pol lution 
prevention. ' . 

. . 
Constitutional jurisdiction over environmental m'atters in Canada is shrouded by two significant 
uncertainties: the uncertain character of the scope of power of each level of government and the 
uncertain character of the relationship between these powers. The federal legislative powers to 
'pass environmental laws may be considerable, but they are definitely not clearly defined. Their 
parameters are uncertain ,  pnd tney have al l gone through a straine9 history of judicial 
interpretation. There is 'no discernable l ink between the various heads of federal power that may , accommodate environmental laws and the perceived societal needs for environmental 

' , 

management. lndeed, the various federal heads of power may not be relevant' to ,developing a 
comprehensive national environmental policy: The same 'can be said for provincial powers. ' 

The uncertainty surrounding the jurisdictional l imits for environmental regulation allows for a . ' 
spectrum of approaches that could be employed when attempting to justify new federal 

. 

environmental laws and policies. At one extreme, one can' push for change of the current l imits of 
federalism and encourage the federal governm�nt to exercise broader and bolder responsibil ity 
over the environment. At the other extreme, one can al low Canadian federal ism to evolv�at fts 
own pace, but push for much stronger administrative cooperation between the federal and 
provincial governments. The recognition bf the concept of "cooperative federalism" as the primary , 
means to affect environmental change ha's been embraced by several constitutional experts, as 
well as the Hous,e of Commons Standing Committee on Environment. In  its 1992 Report, ' 

. 

Environment and the Constitution, the Standing COmmittee recommended that "the environment 
· be regarded as a,n area of shared jurisdiction" in which concurrency and partnership are the 
appropriate and effective basis for governmentai action." ' 

. , 
Certain ly, there are positive and negative aspects associated with e ither extremB!..-there is no 
clear or final answer. Both of these perspectives are discussed, as appropriate, when the 
present and potential opportunities for incorporating pol lution prevention strategies into CEPA 'are 
examined. 
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Analyzing CEPA for its Pollution Prevention Potential 

CEPA is divided into nine parts, plus a prel iminary section. Part V I I I  deal ing with consequential 
amendments and Part IX deal ing with the coming into force of the Act are not relevant to the 
. subject matter of this paper. ' . 

Preliminaries 

Neither the declaration nor the preamble contain any direct reference to the principle of pollution 
prevention. This omission in no way hampers the abi l ity of the Act itself to incorporate pol lution 
prevention strategies. Nevertheless, g iven the fundamental importan'ce of pollution prevention as 
a phi losophy as wel l  as a strategy and the role of the preamble in articulating fundamental 
principles, a reference to pollLJtion prevention would be appropriate. ' 

By establishfng the administrative duties under CEPA, s. 2 provides an excel lent opportunity to 
emphasize the importance of pol lution prevention ih protecting the environment-An amendment to 
s. 2 incorporating this concept niight read that the Government of Canada shal l :  

endeavour ,to inc;orporate pollution prevention as a priority strategy in ptotecting the 
M���" , 

If CEPA is amended to expressly accommodate pol lution pr�ve�tion initiatives, then a clear 
definition for pollution p�evention must be included in s. 3. In this event, the definitions provided in 
this Report should be included. 

Given the uncertainty" of the scope and l imits of federal regulatory power over the environment, 
the potential for confrontation with the provinces over federally legislated pollution prevention 
activities is real and significant. Section 6 states that the Minister of the Environment shall, in 
cooperation with the provinces, establish a Federal-Provincial AdviSOry Committee (FPAC) to 
provide advice on, among other things; environmental matters that are of mutual interest to the 
federal and provincial governments and to which CEPA relates. Section 6 further states that the 
purpose for establishing such a committee is to avoid cOhflict between, and dupl ication in, federal 
and provincial regulatory activity, to establish a framework for national action and to facil itate . 
cooperative actions in matters affecting the environment. The scope of pol lut ion prevention 'is 

.. suc� that several initiatives wi l l  fall within the purview of provincial jurisdiction, other facets wi l l  
allow for direct federal i nvolvement, while sti l i" other components can legitimately be regulated by 
both jurisdictions. The real ity of the constitutional constraints under.scores the value of FPAC 
working to develop a comprehensive, effective pol lution prevention strategy that accommodates 
the·needs of al l stakeholders, including·regulators and industries who want to.avoid costly, 
duplicative and inconsistent regulation. " 

' Part I :  Environmental Qual ity Objectives, Gu idEillines and Codes of Practic� 

Section 7 provides that" the Minister of the Erwironment may col lect data, conduct research and 
establish demonstration projects on the "control and abatement of environmental pol lution." The , • 

pol lution prevention opportunities provided bifederal technical assistance programs are 
considerable. The use of the federal spending power along with the statutory mandate provided 
by s. 7 provides the Minister with all the authority needed to implement any or all of the 

. 

technology assistance initiatives l isted in section, 3:2.4 of this Report. How�ver, for greater 
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certainty, subsections 7(c), (e) and 7(3) should be amended to include the word "prevention" 
immediately before the phrase "control and abatement of environmental poUution." 

. � . . 
Section 8 of CEPA gives the Minister of !he Environment extensive authority to formulate nbn-:­
regulatory instruments that provide environmental qual ity guidance to interested parties, including 
industries and federal and provincial regulators. The non�regulat()ry nature of the instruments 
outlined in s. 8 and the wide scope given to the Min ister in formulating these instruments ensure 
that this provision is weU-suited to the development of voluntary poUution prevention strategies. 
I ndividuals and organizations that favour strong federal guidance in developing voluntary 
pol lution prevention strategies rely heavily on s. 8. . 

The potential for developing poll ution prevention codes of practice, objectives and guidelines, 
using the current s. 8, is therefore significant. Nevertheless, certain amendments could be 

. considered to clarify the poUution prevention opportunities in s .  8, such as the foUowing: , 

$(1). . . .  the Minister shall formulate 

(a) Environmental quality objectives specifying goals or purposes toward which pollution 
prevention or environmental control effort$ are directed .. .  

. 

(d)' EnvironmentaJcodes of practice specifying procedures, practices or release limits for 
pollution prevention or erIVironmental control . . .  

. 

(e) 
. 
Pollution prevention c;uidelines outlininc; pollution prevention initiatives. includinc; pollution 
preventionolans relating to works. undertakings and activities durinc; anv phase of their 
development and operation. 

. . 

(2) The objectives, guidelines and codes of practice referred to in subsection (1) shall relate to 

(aa> pollution prevention: . . .  

(3) in carrying the responsibilities conferred by subsection (1), the Minister may 

(a) consult with . . .  any person interested in the quality of the environment orthe prevention or 
control or abatement of environmental pollution. 

Part I I :  Toxic Substances' . . . . . . 
Under CEPA, the federai government committed to a "life-cycle"management approach to toxic 
substances. Part II of CEPA is the heart of this national regulatory action plan. It sets out 
procedures for the identification and assessment of toxic substances and provides for the 
establishment of regulations and other controls to govern their import, manufacture, transportation, 
storage, use, .sale, export, discharge into the environment and ultimate disposal . 

. 

Setting aside jurisdictional ques'tions, there is no doubt that the current scheme establ ished by 
Part I I  to regulate existing toxic substances provides ample opportunity for incorporating poUution 
prevention strategies. Certainly, an argument can be advanced that s. 34(1 ) ( 1) is broad enough 
to incorporate! not only source reduction strategies, but also toxic use reduction strategies by 
banning or sunsetting the use of certain toxic substances . 
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Another facet of the pollution prevention principle is the use of a multi-medium approach in 
regulating toxic substances. In principle, the multi-mediuni approach attempts to reduce or 

. el iminate the creation of pol lutants from a particular company within a particular sector, as well as 
between sectors. This principle brings to the fore the constitutional constraints that must be 
addressed by federai and provincial governments. This principle, however, also highl ights the 
opportunities associated with federal-provincial cooperation and the promising role to be piayed 
by C�mtrol Options Reports (se� s . 1 3 ofCEPA). 

Although the regulation-ni�king powers outl ined in s. 34(1 ) ,  and in particular subsections 34(1 ) (1) 
and 34(1 )(r) are l ikely broad enough to justify federal pol lution prevention in itiatives to reduce "the 
use of toxic substances and to avoid or reduce the creation of pol lution, a further provision may 
be considered to allowthe Governor-in-Council to make regulations, as fol lows: 

the development and implementation of pollution prevention strategies for these substances. 
inc!udina the development and implementation of pollUtion prevention plans bv industries that 
generate. process. use or release the substance(s). 

" ; Sections 1 5  through 1 8  of CEPA allow the federal government to generate arid col lect data 
concerning the production, application and importation of substances. Section 1 6  is particularlY 
relevant to the generation of information for pol lution prevention purposes. Indeed, the National 
Pol lutant Release Inventory Multistakeholder Advisory Committee recommended that s. 1 6  could 
be used as the legislative authority for the NPRI. However, s. 1 6  should be amended to ensure 
that it can accommodate all' of the recommendations of NPRI, as fol lows:. 

( 1 ) For the purpose of providing a comprehensive," national database on specified substances, 
the Minister may, after the federal-provincial advisory committee is given an opportunity to 
provide its advice under s. 6, develop a National Pollutant Release Inventory. 

(2) The Minister may establ ish an advisory committee under s. 5 to provide recommendations on 
the National Pollutant Release Inventory. . 

" 

(3). The Minister may publish in the Canada Gazette a noti�e requiring any firm generating, 
producing, using or releasing a substance l isted on the Priority Substances List [or, more· 
restrictively " on the List of Toxic Substahces'1 to provide the Min ister with the information 
detailed in the NPRI. " 
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Sections 1 9  through 24 of CEPA outl ine the informati on  disclosure provisions. These sections 
include the 'procedures to request that the information supplied to the Minister under Part II be 
treated as confidential, and also to specify the'information that may be disclosed. If pol lution 
pre'Vention plans are mandated under s. 34(1 ) consideration should be given to amending 
s .  1 9(1 ) as fol lows: ' 

A person wf)O.provides information, including a pollution prevention plan and subsequent 
updates to the Minister . . .  ' 

This Report highl ights several provisions in CEPA that encourage federal and provincial 
regulator.s to coopera,te on pollution prevention strategies in order to avoid conflict and duplication 
of effort. Two further opportunities for cooperation involve the development of equivalency 
agreements uriQer s. 35(6.) o(CE;PA, and administrative agreements under s. 98. Regulated 
pol lution prevention strategies that have sensitive federal-provincial jurisdictional concerns could 

, pOSSibly be resolved through the use of these provisions. ' 

'Part I I I :  Nutrients 

Sections 49 to 51 'in CEPA define and help to regulate cleaning agents, nutrients and water 
conditioners. Part 111 is fairly l imited in scope, and does not provide significant opportunities, for 
developing pol lution prevention strategies. 

Part IV: Controls on FederalGovernment Organizations 

The federal government has a vital role to play in promoting pol lution prevention strategies within 
its own organization. Its leadership potential i n  helping to mobi l ize an ethic of pol lution preventio'n 
both inside and outside government institutions cannot be, underestimated. 

Section 54(2) al lows the Governor-in-Counci l ,  on the recommendation of the Minister of the 
Environment, to make regulations prescribing limits on the release of emissions and effluents and 
waste handling and disposal practices of federal departments, boards, agencies and corporations, 
(hereafter collectively cal led "institutions") . The phrase "l imits on the release" may be too narrow 
to support regulations that prescribe reductions in the creation of pollutants or in the use of toxic 
substances. Therefore, an amendment to s.'54(2) should be.considered as fol lows: 

Pollution prevention strategies including strategies that 
'
avoid. reduce or eliminate the u$e of 

toxic substances. or that aVOid. reduce or eliminate the creation of pollution bv departments, 
boards. aaencies and corporations referred to in paragraph 54(1 )(a). 

The federal ,government has established an Office of Environmental Stewardship to act as a focal , point for coordinating and assisting in the adoption of the Code, including the integration of 
environmental considerations with the government's considerable purchasing policies. The 
opportunity to build pollution prevention strategies into the Code is considerable,. 

, As currently worded, Sections 54 and 56 would l ikely allow the Minister to collect National 
Pol lutant Release InventorY,data. These sections, however, would l ikely not al low the Min ister to 
exactpollution prevention plans from federal institutions releasing emissions or effluents or 
handl ing and disposing of waste: If amendments to CEPA compel certain private-seCtor industries 
to submi� pol lution prevention plans then the Minister must also be able to mandate such plans ' 
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from federal facilities. If the government implemented the suggested 'amendment to s. 54(2), then a 
simple addition to s. 56 should provide the Minister with the appropriate authority to require 

. 

pollution prevention pla,ns, as follows:, ' 

. 
56. F()r the purpose of s. 54 the Minist�r may require . . .  such plans, jncludi�g oollution orevention 

plans, specifications . . .  as will enable the Minister to determine the environmental impact that -
the work; undertaking or activity will have, andstrategiesfor avoiding. reducing or eliminating _ 
those imoacts. 

-

Several U.S. pollution prevention statutes mandate the creation of a pollution prevention office. 
Given the currerit experience o(the National Office of Pollution Prevention and the Ontario 

-

Pollution Prevention Office, a legislative base for these agencies is not considered essential at 
_ this time. 

Part V: International Air Pol lution 

Both federal and provinCial governments have ,a role to play in controlling air pollution. The 
provinces, however, have historically been,primarily responsible for controlling air- pollution 
because most pollution sources were seen to fall withiri the provincial powers over "property and 
civil rights" and "local works and undertakings within the province." 

, The complexity and the sensitivity concernin
'
g constitutional jurisdiction over air pollution is such 

thCit cooperative federalism should be encouraged as much as possible. Again, CEPA Part'V , 
consciously embraces this principle by providing clear consultation mechanisms with provincial 

'governments for any international air pollution regulations and for the establishment of 
' 

equivalency agreements. This approach, so far, seems to be working and seems to be touching 
upon pollution prevention strategies. 

. " 

, Part VI: Ocean Dumping 

Ocean dumping involves the creation of w?stes on land and the intentional placement of those 
wastes on a vessel for the purpose of discharging them into the ocean. As currently written, :the ' 
ocean dumping provisions, inc,luding the regulations, encourage reactive, pollution contr61 
strategies rather than anticipatory, pollution prevention options. The overall intent islo manage 
wastes that are produced and to limit any potential impacts, rather than attempting to reduce the 
creaticin of the wastes in the first place. 

The federal government recognizes the limits of PartVI of CEPA as currently written, and intendS' -
to implement significant amendments that will incorporate many pollution prevention strategies. In 
this regard, there is a need to more fully integrate the ocean dumping provisions into the overall 

, pollution prevention policy of CEPA. . 
' 
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Part VI I :  The General Part 

As with other provisions in CEPA, the current and, potential opportunity to build poll.ution 
prevention' strategies into Part VII is considerable. Most obviously, Part VI I concerns itself with 
monitoring compliance, investigating suspected breaches and punishing violations of the 
substalltive regulations developed in the other Parts of CEPA. To the extentthat the regulations 
adopt mandatory pollution prevention strategies, they can be monitored and violators may be 
prosecuted. Indeed, the severity of the current fines, jail terms and other penalties outlined in ss. 
1 1 1 -137 are such as to not only deter unlawful conduct (reacti've, after the fact punishment) but 
also to encourage anticipatory; preventative approaches in protecting the environment. 

To the extent that new pollution prevention'strategies are built into CEPA and its regulations, as 
discussed throughout this Report inspectors will have substantially increased powers to monitor 
and, in appropriate circumstances, consider enforcement actions for violations of those , 
regulations. 

' 

There is also a great deal of scope within the existing framework to use "unofficial" mechanisms to 
encourage pollution prevention by industry. For example, Environment Canada has created the 
Office of Enforcement to develop a consistent, national policy for investigations and enforcement 
actions. Some of the responsibilities of this office include the development of training courses for 
inspectors and investigators, and the ,delivery of the annual National Training Program, Several 
U.S. jurisdictions have specifically integrated pollution prevention courses into their enforcement 
training programs. Trained governme'nt personnel could then offer information and advice that is 
directly relevant to the particular facility being inspected. Because compliance is not mandatqry, 
the advice need not be restricted to activities or substances regulated under CEPA. Moreover, 
the factors to be conSidered before deciding which enforcement action to take might incorporate 
the U.S. EPA policy that encourages pollution prevention as a means of achieving regulatory 

'compliCl.nce and of correcting outstanding violations when negotiating enforcement settlements, In 
this regard,s. 130(1 ) should be amended to allow the courts to make an order directing the 
offender to adopt and maintain pollution prevention strategies, including' pollution prevention 

'plans. 
. , 

V. ' SO,ME CONCLUDING OBSERVATIONS 

Since the mid-1980s, pollution prevention has rapidly evolved as a pivotal strategy for protecting 
the environment. ,A precise definition of the term "pollution prevention" IS illusive because the use 
of the term is new. The search for better and more sophisticated approaches to environmental 
management is progressing' rapidly and there i� still a great deal Qf experimentation and 
teChnology development associated with the concept. Nevertheless, consensus on the definition' 
of pollution prevention, as well as strategies that can be employed to accommodate that 
definition, is beginning to emerge. ' 

Given the complexity and the political sensitivity of the 'constitutional constraints associated with 
environmental regulation, the analysis of the legislative potential for pollution prevention in CEPA 
must be fully appreciative oUhe limits of federal and provincial authority in this area. Any current 
or proposed policies, programs, projects or regulatory initiatives that incorporate pollution 
prevention concepts'must be highly sensitive to these constitutional constraints. As an option, 
serious consideration shouJd be given to the principles of cooperative federalism in pursuing any 
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. . 
such endeavours, Indeed, CEPA incorporates ample opportunity for federal-provincial 
cooperation as well as providing ample opportunity for private-sector interests to help shape 
these endeavours. 

. .  . 

As currently written, 'CEPA has a great deal of potential for implementing pollution prevention 
strategies. Indeed, many such strategies have already been implemented and several others are 
planned for th� near future. 

. . 
. . 

However, given the importance and newness o·f pollution prevention as a concept, the need for 
clear, consistent and fair direction for all parties impacted by CEPA, and the need to increase the 
regulatory authority in certain instanoes this Report proposes several recom'mendations to amend 
CEPA. Adding a new Part to CEPA, dealing exclusively with pollution 'prevention principles and 
strategies is not recommendedat this time. 

. . ' . . 
Developing a new federal pollution prevention statute has some merit but is ncit recommended at 
this time. Time and financial constraints, the likelihood of resistance from some federal departments 
and the immediate opportunity to amend CEPA mitigate against any effort to design and 
implement a new federal statute. . . '  
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. L. I NTRO D U CTIO N 

. The 1 960s witnessed the birth of the modern environmental movement in Canada and the United . 
States; As people became aware of the actual and potential harm being done to the environment 
and public health by polluting activities, they demanded that government action be taken to 

. eliminate or minimize this harm. As in the .United States, the predominant strategy employed by 
Canadian regulators (both federal and provincial) was to issue regulatory controls designed to 
capture pollutants before they escaped into the environment.1 Typically, pollution control 
regulations consisted of pre-set legislated standards or general prohibitions against the release of 
emissions except as authorized pursuant to the terms and conditions of legally authorized ·. . 
documents. Regulators established the terms of these documents (variously referred to as 

. permits, licences, control orders, or certificates of approval) following discussions with the industry 
being regulated. Then they established an extensive (and expensive) administrative regime to 
monitor and enforce the regulatory system. 

The universal response by regulated industries to pre-set legislated standards and licensing 
agreements was to incorporate "end-:of-pipe"technologies into their existing processes. 
Invariably, the pre-negotiated pollutiori standards were set to coincide with current end-of-pipe 
technology. By definition, this end-of-pipe respons� enSured that pollutants would have to be 
managed after they had been created. . -

. . - . 
As different environmental problems 

·
were identified, usually because their obvious adverse 

effects wer� readily apparent (smog, dying' lakes and rivers, endangered species and spaces), 
regulators passed new laws to address each new problem. The tactics and goals of these 
differerlt laws were rarely consistent or coordinated, even if the pollutants to be controlled were 
the same. Moreover, the governmental administrative structures established,to develop and 
implement these laws were generally uncoordinated and reactive. This became known as the 
"command and control" approach to managing pollution. 

Although subject to int�nsive debate in some quarters,2 command and control measures have led 
to very real and quantifiable positi�e results. One need ooly Compare the situation in Canada 
with the human health arid ecological problems associated with environmental degrad?tion in 
·many regions of the world to see the positive results of thes� efforts. However, for several 
reasons, the reactive, end-of-pipe approach to preventing or ·redljcing pollution will not be as . 
successful in the future as it has been in the past. First, the focus of understanding and concern' 
has shifted dramatically from the highly visible and relatively straightforward pollution proble.rns to 
the infinitely more complex, subtle and potentially more damaging environmental risk activities. 
Concern over the loss of amenity values associated with black smoke has been replaced by fear 
of significant human health and environmental impacts caused by smail concentrations of certain 
chemicals, detectable only with the most sophisticated equipment. The localized problem of the 
factory next door has now become national and international in dimension. Secondly, the costs · 
associated with increased protection of the environment are growing exponentially. Because the ' 
most obvious controls have alre�ady been applied to deal with the most obvious environmental 
problems, the aggregate costs of regulating the more complex environmental risks will increase 

. ' .  . . . 
See gener�IJY: Estrin,  Environmental Law, Estrin and Swaigen , Environment on Trial; Macdonald,  The Politics of 
Pollution; Webb, Pollution Co.nrrol in Canada. 

. 
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considerably. Even the costs of land filling non-hazardous solid wa�tes are rapidly escalating. , Thirdly, non-point sources of pollution-for example, from agricultural fertilizer and pesticide use; 
from automobiles, air conditioners, refrigerators and other consumer products� and from urban 
storm sewer runoffs-do not lend themselves readily to, traditional command and control regulation, 
Fo�rthly, there is a growing appreciation that end-of-pipe controls designed to regulate one . 
pollutant in one environmental medium often result in the contamination of another. For example, " 
scrubbers installed to remove air contaminants may generate waste water, which· is discharged to 
surface water, as well as residuals, which may end up in hazardous waste landfills. The problem 
is not solved-the pollution is merely transferred to another medium. Finally, there is a groWing 
appreciation that attempting to control pollution after it has been created is socially less desirable 
than preventing the creation of the pollution in the first place. . , 

All of these factors 'combined ensure that a concerned and educated public is beginning to . 
demand that the environmental regulators develop new approaches to restore, maintain, and , 
even enhance environmental quality. 

. 

.The concept of pollution prevention as a new regulatory approach for managing the 
environment has gained a tremendous following in the last couple of years. Nowhere is this shift 
in regulatory policy more evidentthan in the United States. In October 1 990, the American ' . 
Congress passed the Pollution Prevention Act of 1990. This Act cdntains the follo'/l(ing policy , 
���ment 

' .  

The Congress hereby declares it to be the national policy of the United States that pollution 
should be prevented or reduced at the source. whenever feasible; pollution that cannor be 
prevented should be recycled in an environmentaJly safe manner, whenever feasible; 
pollution that cannot be prevented or recycled should be treated in an environmentally safe , -
manner whenever feasible; and disposal Dr other release into the environment should be . 
employed only as a last resort arid Should be conducted in an environmentally safe manner . . 

, As of June 1 993, more than 33 American states had enacted some sort of pollution prevention .' 
legislation. 

During the past few years, Canadian environmental poli�y, both at the federal and at the 
provincial level, h.as also begun to shift emphasis from pollution control to pollution prevention. At 
the federal level, several 'policies and programs currently address various facets of the 
philosophy and implementation strategies for pollutfon prevention. This Report, sponsored by 
the Regulatory Affairs and Program Integration Branch of Environment Canada, is one such effort. 

, . .  
The Canadian Environmen,tal Protection Act (hereafter referred to as CEPA or the Act) , proclaiined 
in force in 1 988; is a cornerstone of the federal involvement in environmental protection. The 
purpose of thi,s Report is to analyze the current and proposed potential of CEPA to incorporate 
pollution prevention principles and strategies. . 

' 

This Report. contains five sections. Section I is this Introduction. Section II examines the concept 
of pollution prevention as outlined in various academic writings, Ainerican federal and state 
legislation, and in Canadian 'policies and programs. The broad range of terms and definitions that 

2 '  See, for example, Commoner, Making Peace with the Planet., 
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, are used to describe pollution prevention underscores the intensive sear.ch for more effective 
approaches 'for proteCting the environment. Nevertheless, common elements particular to the 
concept of pollution prevention can be identified, especially in contrast to pollution control. This is 
important because legislation that incorporates pollution prevention must strive to do so in clear 

, and unambiguous ierms. This Report suggests some parameters for the definition of pollution · 
prevention as the concept applies to CEPA. 

Section, I II describes administrative: and legislative tools and procedures that are deSigned to, 
implement pollution prevention principles and strategies. Heavy reliance is placed on American , 
legislation and writing. 

' ' 

Using Section II and III as a backdrop; Section IV explores the pollution prevention potential of , 
CEPA. As a preliminary matter, constitutional constraints that might limit the ,scope of the' current or 
proposed potential of CEPA in adopting pollution prevention strategies are <;liscussed. Then, the 
various provisions of CEPA are examined. 

' ' ' " 

The final section of this Report highlights some observations on the ability of CEPA to 
accommodate pollution prevention strategies. ' 
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' II � DEFI N I N G  PO L LU TIO N ' PREV'ENTION 

2 . 1 ' C LARIFYING A PR�UMINARY D ISTI N CTION : POLLUTION P R E V E NT I O N  
AS A G OAL VERSUS POLLUTION P REVENTION AS A ST R A T E G Y  

The Introduction has stated that publiG concern and the goal of government regulators responding 
to that public concern' has been environmental protection'. One might as easily have noted that 
the public concern and the goal of regulators was pollution prevention.,-that is, the prevention Of 
the creation or the release of pollutants into the environment that could then harm various 
components of the environment and/or human health. For example, the House of Commons 
debates introducing the Environmental Contaminants Act in 1974 stressed that the intent of the 
legislation was to move 'into a preventative phase hi the war against pollution, and move away 
from "cure'� to "prevention.,,3 The Arctic Waters Pollution Prevention Act passed in the: early 
1 970s, the Oc;ean Dumping Control Act, which incorporated the Convention on trye Prevention of 
Marine Poilution by Dumping Of Wastes and Other Matter signed by Canada in 1 972, ' and 
various pollution prevention regulations enacted in the early 1 970s under the Canada Shipping 
Act (the Garbage Pollution Prevention Regulations, the Oil Pollution Prevention Regulations and 

, the Great Lakes Sewage Pollution Prevention Regulations) illustrate that government regulators 
were focusing on. the goal of pollution prevention. Moreover, end-of-pipe technologies were not 
the only ,response to the command and control strategy for achieving the goal of pollution 
prevention. On occasion, command and control strategies were expressed through outright bans 
on the l;lse of specific substances or the prohibition o(polluting activities-'-a fairly obvious form of 
pollution prevention. For example, the Pest Control ProduCts Act, enacted in 1 969, gives the, 
federal Minister of Agriculture the power to ban the use, production or importation of pesticides, if 
in his. opinion, the use of the product would lead to unacceptable risk of harm to pubJic health, ' 
plants, animals or the environment. Amendments to the Fisheries Act in the mid-1 970s (see for 
example section 33.1 ) granted the Minister the power to request copies of plans and 
specifications for any proposed new opetations'or information on any aspect of an ongoing 
operation to determine whether the operations would deposit any substance that could be 
deleterious t.o fish. If the 'Minister was of the opinion that fish ot fish habitat would be disrupted, ' 
modifications to the project could be ordered or, with Cabinet's approval, the Minister could even 
direct the project to be shut down. These examples illustrate that command and control strategies 
in the early 1 970s provided regurators with the legal authority to ban products or ·processes as a 
way to prevent pollution. . 

. 

Nevertheless, the end-of-:-pipe technologies used to manage pollution once ithas been created 
remained the predominant strategy employed by governments and industry to control . 
environmental quality. 

. . 
By the mid-1 980s, the strategy for proteCting the environment began to shift ·from pollution control 
to p0l'lution prevention:  As the Governor of Michigan stated in a report issued by the �.S. Office 

3 See, for example comments by Mr. Jack Davis, House of CommonsDebates, 24-4-74 p. 1 728 re the "Pre\fentative 
Phase"; and Mr. Marchand n3�introducing the Bi l l  for Madame Sauve, Minister of the Environment, Commot:ls Debates 
1 9-11 -74 p. 1 476 re "Cure." " '. . . 
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of Technology Assessment in 1 987, FromPollution to Prevention: A progress Report on Waste 
Reduction: 4 . . 

It is time for a revolution in our thinking about protecting the environment from pollution. The 
. successful state and federal environmental legislation of the 1960s and the 1970s attacked 
conventional pollutants byregulating their release into the environment. This forced the 
development of new pollution control technologies, but still permitted some discharge of 
materials. To meet the emerging challehge of toxic pollutants, we must realize it is far more 
effective and cheaper to prevent them from ever entering the environment than it is to clf(an 
up our mistakes. 

This strategic policy shift from pollution control became known as "pollution prevention." This 
Report distinguishes betweeri pollution prevention as a goal and pollution prevention as one of 
several strategies (along with, for -example, pollution control and remediation or clean-up activities) 
that Can be adopted by regulators to attain that goal. Since the 1 960s, Canadian regulators have 
attempted to protect the environment primarily by reducing or preventing pollution by employing 

. command and control strategies that incorporate end-of-pipe technologies, and occasionally, by 
prohibiting certain substances or processes. The pronounced shift that is now emerging 
embraces pollution prevention over pollution control as the p'riority strategy for reaching the goal 
of environmental protection. Thus, to minimize any confusion in terminology, this Report uses the. 
term 'lpollution prevention" as a strategy that can be adopted to attain the goals of environmental 
protection, and not as the goal itself. . . . 

2 . 2  D E FINING P O L LUTION P R EV E NT I O N : THE U .S.  EX P E R I E N C E  

Over the past decad-e, dozens of new terms have enierged to describe various aspects and 
interpretations of pollution prevention.5 The definition of pollution prevention in one jurisdiction can 
vary substantially from that in another. Even within the same jurisdiction, the term can take. on a 
markedly different meaning. A voluntary pollution prevention program couid adopt an operating · 
definition that is different from a legal definition that has. been codified in legislation. Since it first 
came to prominence' in the early 1 980s, the definition of pollution prevention has actually shifted 
from a broad, inclusive. meaning to a collection of dispara:te, fragmented, and at times, mutually 
exclusive definitions. In a recent article entitled "Defining Pollution Prevention and Related Terms" 
the author examined 23 state laws and isolated no fewer than 1 0  discreet terms for po'liution 
pr:evention. These Included hazardous waste reduction, waste reduction, source reduction, . 
pollution prevention, waste minimization, toxic pollution prevention and toxics use reduction.6 

4 Quoted in Sandborn and Andrews, Preventing Toxic Po!lution: Toward A British Columbia Strategy, p. 1 7. 
5 See, for example, Environmental Protection Agency, Po!lution Prevention 1991,  p. 4-8 arid 76�81 ; Foecke, "Defining 

Pollution Prevention and Related Terms"; I nnes, "Scope and Approach of State Pol lution Prevention Legislation: An 
Overview." : .  

. . 
6 Foecke, "Defining Pollution Prevention and Related Terms," p. 1 08-1 1 1  . 
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The U.S. Environmental Protection Agency defines polluti()n prev'ention as "source reduction,j. 
The Pollution Prevention Act of 1990 states that it is ' 'to be the natiol)al policy of the United 

'
States, 

that pollution should be prevented or reduced at source� . .  " The Act then defines �'source ' 
reduction�' as any practice that: 

. , 

(i) reduc-es the amount of any hazardous substance, pollutant, or contaminant entering any 
waste stream or otherwise released into the environment (including fugitive emissions) prior to 
recycling, treatment, or disposal; and' 

(ii) reduces the hazard$ to public health and the environment associated with the release of such ' 
substances, pollutants, or contaminants. ' 

The Pollution Prevention Act of 1990 also states thatthe term "source reduction" includes 
"equipment or technology modifications, process or procedure modifications, reformulation or 
redesigning of products, substitution of raw materials, and improvements in housekeeping, 
maintenance, training, or inventOry controL" Interestingly, the Act further clarifies the definition of 
source reduCtion by expressly stating that the term does not include the fOllowi�g: 7 .  

Any practice which alters the physical, chemical, or biological characteristics or the volume of a 
hazardous substance, pollutant or contaminant through a process or activity which itself is not 
integral to and necessary for the production ora prpduct or the providing ofa service. 

The U.S. federal legislatibn, then ,  characterizes pollution prevention as source reduction.  This 
clearly focuses on. the point of generation of pollution rather than on the point of release into the 

, environment.8 
' 

In contrast to t/:le federal definition of pollution prevention, severed state legislative initiatives 
incorporate the theme of toxics use reduction.  This phrase' specifically addresses the. use of toxic 
substances as a means to impact on, the earliest possible point of the generation of pollutants . 

. Toxics Use Reduction (TUR) is often used as an umbrella prevention strategy that 
encompasses, but goes bElyond, .the "generation-of-waste" orientation of source reduction. 
Source reduction is definitely a component of TUR because it focuses on reducing or eliminating 
pollution before it is created. TUR, however, goes further than source reduction by encouraging 
practices that reduce or completely eliminate the use of toxic chemicals in the first place . 

. Prior to the passage of the New Jersey Pollution Prevention Act in 1 991 , environmentalists 
considered the Massachusetts Toxics Use Reduction Act and the Oregon Toxics Use Reduction 
and Hazardous Waste Reduction Act the most progressive'models for POllution prevention . 

. 

legislation in the United States. The experiences gained from the Massachusetts, Oregon and 
federal pOllution prevention legislation clearly influenced the scope of. the definition of pollution 
prevention in the New Jersey legislation. As outlined in Charting a Preventative Approach to 
Environmental Protection: A Comprehensive Perspective of New Jersey's Pollution Prevention 
Initiative, the debate shifted from source .reduction and recycling to the toxics use reduction and 

7 At least 1 4  American state laws also include the "is/is not" dynamic to help clarify the definition of pol lution 
prevention. See Foecke, "Defin ing Pol l ution Prevention and Related Terms," p. 1. 08. . 

8 ' Because of in itial confusions surrounding the definition of pol!ution �revention, the Deputy Administrator of the EPA 
' . had to send a memo ts> all EPA personnel in  1 992 to clarify that the 'definition was indeed the source reduction 

. 
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source reduction perspective eventua,lIy adopted by the l'egislature.9 Although the definition of ' 
pollution prevention in the New Jersey legislation is lengthy and demands careful reading, it 

, essentially mandates that instead of l:.lsing post-generation pollution control technologies, poilution 
prevention involves either changes in how things are produced, changes in the design of 
products or c.hanges in the use of chemicals .. To fulfil the definition of pollutidn prevention, these 
changes mustJesult in a reduction in the need for chemicals in the inherent design of the product; a: 
reduction in the up-front input of chem.icals or a reduction in the generation of hazardous . 

. 

, . substances by industrial sources prior to treatment. · .  

Although the methods for achieving TUR and s�urce reduction are similar (including, but not limited 
to input substitution, product reformulation, process modifications, in-process recycling, and 
improved housekeeping), TUR is more comprehensive than the waste/pollution emphasis of 
source reduction because it stresses eliminating the use of the toxiC chemicaL in the first place. To 
illustrate, a company may use 1 00 tonnes ofa toxic substp.nce, 90 tonnes of which are 'put into 
products and 1 0  of which are wasted. Eliminating or 'reducing the 1 06 tonnes of the toxic 
substance used (TUR) is fundamentally oifferent from eliminating or reducing the 1 0 tonnes of 
waste prior to release. This example also illustrates another key distinction between TUR and 
source.reduction. In principle,' TUR will minimize the opportunity toshift a pollutant from one 
environmental medium to another because the focus is on reducing' the 1 00 tonnes. In contrast, 
produd or process Ghanges made to reduce the 10  tonnes of toxic waste (source reduction) may . 
result in that waste being transferred into the consumer product. Once the useful lifEi of the 
product is spent, the toxic substance will find its way back into ,the environment (usually through 
incineration Or landfill)� , 1 O

· , 

While in some.aspects TUR is more comprehensive than source reduction, it is nevertheless 
seen by some experts as narrower in other aspects. As stated in an articl,8 entitled "Techniques 
in Toxics Use Reduction: From ConcepUo Action": 1 1  

. , 

The difference between pollution prevention and toxics use reduction is the scope of materials ' 
and activities covered. Toxlcs· use reduction usually targets a list of "toxic" chemicals. 
Typically the list of chemicals is based on the list deveioped as part of It he Toxics Release 
Inventoiy legislation]. Pollution prevention, on the other hand, covers all pollutants. Secondly, , 
toxics use reduction only covers manufacturing, whereas pollution prevention covers pollution 
from aI/ human activities: including mining, agriculture, and transportation. 

The debate concerning the parameters of pollution prevention is not restricted to the pOintat 
which intervention should commence. The' argument is at least as heated in attempting to define 
the outer limits of where pollution prevention ends�and, where pollution control begins. As a 
gen'eralization, industry stakeholders tend to argue that the definition of pollution prevention 

, should include on':'site out-of-Ioop recycling, reuse, and reclamation as well as off-site recycling, 

approach embodied iri the Pollution Prevention Act of 1 990. See "EPA Definition of Pol l ution Prevention," May 28, 
1 992. ' .  . . . .  

9 This document is appended to the News Release from the Office of the Governor of New Jersey, entitled "Governor 
Florio Signs Pol l ution Prevention Act," dated August 1 ,  1991 .  See also, Wise and Gray, "Toxics Use, Reduction: New 
,Jersey's Approach to Pol lution Prevention," p. 32-36. . 

. 
1 0  See Hearne and Aucott, "SO-urce Reduction liS Release Reduction: Why the TRI Cannot Measure Pol lution 

Prevention." , 
1 1  Rossi, Ellenbecker and Geiser, "Techniques in Toxics Use Reduction;" p. 26. 
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2 . 3  

, ' 
reuse and reclamation. As stated by the Manager of Environmental Programs for the Aluminum 
Companyof America, in an artiGie entitled "Regulatory Barriers to Poliution Prevention,,: 1 2 . . . . . . . ' . ' . 

Out-of-Ioop and off-site recycling is not recognized in [EPA 's pOllution prevention] policy 
statement as pollution prevention, even though, when properly conducted, these methods 
offer the potential for signJficant economic benefits and reduced risk. In fact, out-of-Ioop and 
off-site recycling, which results in "minimizing the present and future threatto human health 
and the environment" and is conducted in an environmentally sound and assured manner, falls 
fully in the realm of polltition prevention. 

' 

This same author argues that on-site and off-site waste treatment and disposaJ would not be part 
of a pollution preve!1tion definition. 

Although a consensus has certainly not emerged, there is a growing acceptance that on-site 
close-looped recycling falls withfn the d�finition of pollution prevention, but recycling activities that 
occur either away from the facility (off-:site) or away from the generating process (out-of-Ioop) are 
not inGiuded. Certainly on- or off-site waste treatment and on- or off-site waste disposal would 
notbe'considered part of the pollution preventi9n definition. 

. ' . ' . ,  -
S OME C ANADIAN D EFINITIONS FOR P O L L UTION P R E V E NT I ON 

A draft discussion paper prepared for Environment Canada in December 1 992, entitled National 
, Pollution Prevention Strategic Framework, makes note of the pollution prevention definitions used 

by three regulatory agencies: 
' 

• British Columbia, Department of Environment, Lands and Parks: ' 

The reduction or elimination of pollutants' at their source so' that waste is not generated. It 
contrasts with 'iend-of-pipe,"  "collect-and-contain ,"  or "release-and-dilute" controls, which are 
designed to treat or control releases of yvaste already generated. 

" 

• Industry Science and Technology (?anada: , 
, ' 

Any practice that red'uces or prevents pollution at the source through cost-effective changes 
in the design and operation of production 'facilities or transportation systems', or the design and 
use of products '. ' 

. ,  Ontario Ministry of the Environment: 

, Any action that reduces or eliminates the cre,ation of pollutants. It is achieved through activities 
that promote, encourage or require chariges in the basic operational or behavioral patterns of 
industrial/comm'ercial/institutional or individual generators. It does not inGiude substi'tution of 
one toxic substance for another, treatment, out-of-process recycling or incineration or transfer 

. from one medium to another. It is achieved by raw 'material substitution, product reformulation, 
, ,' process redesign or modification, in-process recycling or improved maintenance and operation. 

1 2  Byers, "Regulatory Barriers to Pol lution Prevention ," p ,  2 1 ,  
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. ' , 
The 'draft document then proposes its own definition of pollution prevention as "the use of 
processes, techniques, or materials that avoid or minimize the creation of pollutants or wastes." 
However, the document aiso recognizes the perspectives of the' industrial sector that ''waste 

. outputs that could be profitably used as a feed stock in other production processes (ihcluding 
those recycled outside the company) would legitimately. be included under pollution prevention 
because undesirable outputs have not been created. rn this regard, pollution prevention . 

encompasses all three R's: reduction, . reuse and recycling.'" . ' 

By and large, the Canadian perspec.tive of pollution prevention seems to be based on the 
concept of source reduction rather than toxios use reduction; Moreover, there is no Canadian 
(federal or provincial) .Iegislation that defines the terms "pollution prevention," "toxics use 

. reduction," or "source reduction." Indeed, there is currently no Canadian legislation that 
comprehensively addresses pollution prevention, in its own right.1 3  

2 . 4  THE S I G NI FICANCE O F  A C LEAR ' D E F I N IT I O N  

The term pollution prevention can mean different things to different people. A clear definition of 
pollution prevention that all interested parties can understand (and, ideally, agree with) is 
important to the overarching goal of environmental protection. The definition of pollution prevention 
will have a significant impact on the ptanning, implementation, and ultimately, the effectiveness of 
government actions. Equally, the definition will influence, in fundamental ways, the,response by 
those affected by governmental actions. 

Orie American study on waste reduction emphasized thCit the difficulties and differences in the 
definition for waste reduction constituted one of the principaifactors affecting industry's decision 
about generating hazardous wastes. 1 4  It is unreasonable to expect that industry can respond 
consistently and efficiently to pollution prevention programs if the definition means different things 
to different regulators (within and between departments and governments)' and amor1'Q industry 
competitors. This is particularly true if, as in several American laws, including the Pollution 

. Prevention Act of 1990, reg�lators are mandated to adopt a pollution management hierarchy. 
Typically, as with the Pollution Prevention Act of 1990, the hierarchy flows from SOL:lrce reduction 

, at the top through recycling, treatment and disposal as the last resort. If pollution prevention is the 
priority, then it must be defined and implemented in a way that allows for no misunderstanding of 
its meaning. This is particularly important where certain pollution prevention activities are 
statut()rily mandated with attendant penalties for non-compliance. A clear.definition will al$o help 

, all stakeholders, including' members of the' general public, understand the social policy goals to be 
attained by adopting certain pollution prevention strategies. 

1 3  Note:, This may b e  an overstatement, as provincial and the federal governments have enaCted environmental impact 
assessment legislation which, in. principle, is preventative in approach. This issue wil l  be discussed iri greater detail 
in, Section 4.4.2 of this Report. ' ' , 

1 4  See U .S. Office of Technology Assessment, Serious Reduction of Hazardous Waste, p .  8 .  ' 
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2 . 5  P OLLUTION PREVENTION AND C E PA-A S U G G ESTE D  D E F I N IT I O N  

2.5. 1 Distinguishing Prevention and Control 

. "The fundamental concept underlying the philosophy of pollution prevention is that it is better 
(more cost-effective, more socially acceptable and, most importantly, more efficient in reduCing risk . 
of harm to human health and the environment) not to create pollution than it is to try to manage, 
treat or dispose of pOllution after it has been generated. Pollutio'n prevention encompasses a 
conscious shift from single· medium pollution control to multi-medium pollution prevention. 

The medium-specific basis'of pollution control often leads to cross-medium transfe�s. Sometimes 
called the "shell game" by environmentalists, these cross-medium transfers of pollution are an· 
inadvertent result of regulations that govern the release of an individual medium. Cross-medium 
transfers simply take the pollution from the medium under regulation and shift it to· another medium 
where that pollutant may not be regulated or where its regulatory cost is less onerous. As a ·  
result, the pollution is not prevented it is merely transferred. In a recent report outlining its pollution 
prevention strategy to the American Congress, the U.S. Environmental Protection Agency 

. 

states : 1 5· 
. 

it is increasingly clear that some treatment technologies, while solving one pollution problem, . 
have created others. Air pollution control deyices or industrial wastewater treatment plants 
prevent wastes from going into the air or water, but the toxic ash and sludge. that these 
systems produce can become hazardous waste problems themselves. Waste disposed of 

. on the land or in deep welfs may contaminate groundwater, and evaporation from ponds and 
lagoons can convert solid or liquid wastes into air pollution problems. 

. 

By definition, pollution prevention minimizes the potential for cross-medium transfer because it 
. aims to reduce the generation of pollutants at source. 

In a 1 986 report entitled Serious Reduction of Hazardous Waste, the U.S. Congress' Office of 
Technology Assessment highlighted·sorne of the dangers of failing to clearly distinguish betwe-en 
pollution prevention and pollution control: 1 6  

The distinction be tween preventing waste from being generated and controlling waste after it 
is generated is blurred when pollution control actions are included in the definition of waste 
reduction and similar terms. Consequently: 
the primacy of pollution prevention is eroded, 
generators· are not encouraged to consider pollution preventing activities because pollution 
control options are given equal standing, 
risks to health and the environment from transport and handling of waste are not explicitly 
weighed, and 
measurements of reduction of waste generation are obscured by including the results of 
pollution control. 

1 5  EPA, Report to Congress: Pollution Prevention Strategy, p. 4-5. 
1 6  p. 9. 

Environ ment Canada Nove m ber 1 993 . 2 5 



. .  J 

Exam i nin g the Cu rrent and Proposed Potential of CEPA to hlcorporate ' Pol lution Prevention 
. Pr inciples and Strateg ies 

. For these reasons, this Report accepts a definition of pollution prevention that includes any 
strategies aimed at eliminating or reducing the underlying creation of pollutants, but does not 
include any strategy that atte'mpts to control or to manage pollutants after they have been 
created. Therefore, for the purposes of this Report out-of-Ioop and off-site recycling are not be 

. included in the definition. ' 
. 

2.5.2 TUR versus Source Reduction . . 
The rapid evolution of .the concept of pollution prevention reflects society's insistence on finding 
new and more sophisticated approaches to protecting the envir.onment: Il, as has be'en' argued, 
pollution prevention demands a comprehensive, systematic approach to environmental' 
protection, and a new wQ.y of thinking about production and consumption habits, then the concept 

. of pollution prevention must incorporate �oxic use' reduction strategies. Indeed, the evolution of the 
pollution prevention debate in the United States has witnessed. a shift from source reduction and 
recycling to the currentemphasis on both toxics use reduction and source reduction. A ground 
swell ·of pollution prevention, legislation in the United States in 1 989 and 1 990 has incorporated 
the theme of toxic use reduction. These statutes clearly built upon the pollution prevention laws 
enacted in the mid-1980s that-focused on source reduction'. The trend in the United States to, 
incorporate toxics use reduction as an umbrella prevention strategy that en<;ompasses but goes ' 

. . beyond the waste orientation of source reduction·seems to be continuing. At the federal level, five 
recent bills containing TUR concepts have been introduced in Congress. 1 7 For example, the . 

' 1 991 proposed amendments 'to the Resource Conservation and Recovery Act state that: . . . 
Congress establishes a toxics use and sourCe reduction and waste management policY that 
gives priority in the following'order: ' . 

1 .  toxics use and soutce reduction, 

2. recycling, . 

3. waste treatment, and . 

4. contained disposal and incineration . . ' 

. ' . . 
, 1 7  The e�amples are taken from Surveyand Summarie�: State LegislatiC}n ReJating to Pollution Preventio�, p, 72-80, 
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The proposed amendments then provide the following definitions: . .  . 
Toxics use and source reduction is: 

Any practice, · process, or activity thatreduces or eliminates the quantity and toxicity .of 
hazardous substances used in a production process or generated as solid or hazardous 
waste during production activities prior torecycling or treatment and disposal. This includes, . 

but is notJimited to: 

equipment modificfltions, 

proCess changes, 

materials or feedstock substitution, " , . 
design modifications, . . - . . 

• technological modifications, . 

modificatiof}s in produCtion activities .including housekeeping practices, . 

training, and inventory control, 

. . oper.ating efficiencies, 

• production reformulation and redesign. 

Toxics use and source reduction is not: 

hazardous and solid waste management, or 

physical; chemical pr biQlogical treatment designed to prevent the release of . 
hazardous substances after generation. 

. Similarly, the 1 991 proposed Hazardous Pollution P
·
revention Planning Act provides the .following 

. definitions: . 

Source reduction is: 

Any practice which reduces the amoun,t of any hazardous substance released to the 
erivironment or reduces the hazards to public health as a result of such releases [emphasis 
added]. . 

. . ' 

Source reduction is not: . 

Any practice which alters the characteristics ofthe hazardous substance through a process or 
activity which itself is not integral to. and necessary for· the product. 
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Toxic use reduction is: 

Any source reduction method that results in a reduction or elimination in the use of toxic " 
chemicals [emphasis added}. 

Therefore, in line with the more recent legislative pronouncements,the definition of pollution 
prevention used in this Report wiU, unless expressly stated to the contrary, incorporate toxics 
use reduction and source reduction. " "  " 

2.5�3 " The Scope of Pollution Prevention 

The U.S. EnvironmerJtal Protection Agency defines the terms �'pollution" and "pollutants" as "all " 
non-product outputs, irrespective of any recycling or treatment that may prevent or mitigate " 
releases to the environment.,,1 8  This all-encompassing definition would allow pollution prevention "" 
strategies to embrace conventional pollutants (such" as nutrients and suspended solids) as well 
as all manner of hazardous w"astes and toxic chemicals. For this Report to exami"ne the pollution 

" prevention potential of CEPA, the scope of "pollution prevention" will be restricted to those : 
pollutants regulated by CEPA. Thus, "pollutants" will include unwanted air contaminants, air 
pollution, products of biotechnology and fuel, as defined by s"�" 3(1 ) of CEPA; toxic substances as 
defined by s. 1 1 ;  nutrients as defined by s. 49 ;  and substances as defiried by s. 66(1 ) .  For the 
purposes of this Report, toxic substances that might oth�rwise fall within the definition of s. 1 1  of 
CEPA but which are regulated by other federal legislation (for example, human and animal 
pharmaceuticals, explosives, radioactive materials, fertilizers and pesticides) are riot included 

" within the scope of pollutiori prevention. " 

1 8  EPA, Pollution Prevention 199 1 ,  p. 6. 
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2.5.4 Final ly-The Definition 

For the purposes of analyzing CEPA , '  , . 
Pollution prevention means: ' 

Any praQtice that avoids, reduces or eliminates the use of toxic substances, or that avoids, 
reduces.or eliminates the creation of pollution, without creating or shifting new risks to 
communities, workers, consumers or the'environment. This incjudes, but is not limited to: 

equipment modifications, 

" process changes, 

materials or feedstock substitution, 

design modifications, 

technological modifications, 

modifications in production actIvities including housekeeping practices, 

training, and inventory control, 

operating efficiencies, 

. produc(reformulation and redesign. 

Pollution means: 

Any substance regulated by the Canadian Environmental Protection Aet as an unwanted 
substance, including unwanted toxic substances, fuels or fuel-additives or contaminants, 
nutrients, air contaminants, and other substances as defined by CEPA. 
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I I I .  SCOPE . A N D  ·AP PROACH OF POL L UTION 
P REVENTIO N LEGISLATI O N  

3 .  j I N T R O D U CT I O N  

. In recerit years', thr.ee mechanisms have been identified by environmental policy makers to 
encourage the adoption' of polrution prevention strategies. These are voluntary program$, m.arket­
based program incentives and legislated program directives.1 9  

3.1 . 1  Voluntary �rograms· . 

Voluntary pollution pre�ention programs have been instituted by government and private 
· organizations in the United States and Canada. For example, in 1 991 , the U.S. EPA launched the 
Industrial Toxics Program (better known as the 33/50 Program).20 As Of February 1 992,734 U.S . .  
companies had been asked to voluntarily reduce pollution from 1 7  tOXIC ch�micals by 33 percent 
by 1 992, and 50 percent by 1 995. Many large corporations, including Dow Chemical, Amoco, and 
Dupont, are active participants. In 1991 , the Canadia:n Minister of the Environment established 
the Nation,al Office of Pollution Prevention to work wi.th industry to promote voluntary' action' to . 
minimize the production and release 'of pollutants and waste at source.2 1 The'Office has 
assumed responsibility for a specific program targeted at accelerating the reduction or elimination 
of selected to?<ic substances (the ARET Program). 

. ..  ' . ' . . 
The Resp<?nsible Care Program endorsed by the Chemical Manufacturers' AssoCiation provides 
a good example of a voluntary pollution. prevention program initiated by t�e private sector. All 
member companies are asked to commit to a comprehensive environmental code of conduct that 
in_eludes pollution prevention principles. 

The Pollution Prevention Pledge Program, initiated by the Pollution Prevention Office ofthe . 
. Ontario Ministry of the Environment and Energy, challenges companies to voluntadly reduce their . 
releases to the environment and the amount of hazardous wastes that thE:lY generate at their 
facilities.22 The Ontario Ministry of the Environment and Energy, along with Environment 
Canada, has also initiated a Voluntary Pollution Prevention Planning Partnership with industrial 
associations. The aim is to dev�lop pollution prevention pl�rining as'an environmental 
management tool and to promote pollution prevention as the preferred means of reducing releases 

· of hazardous wastes.23 Partrierships have been established with the MotorVehicie 

1 9  See generally :  .Hoffman, "Teaching Old Dogs News Tr.icks: Creating Incentives F�r Industry to Adopt Pollution 
Prev.ention"; EPA, Pof/ution Prevention 1991 ;  Environment Canada, National Pof/ution Prevention Strategic · Framework, Draft Discussion Paper; Bergeson and Campbel l ,  "EPA a:nd Congress' Look at Using I ncentives in 
Environmental Regulation." " . . . . " . , . 

20 The Industrial Toxics Program is discussed in EPA, Pollution Prevention 199 1 ,  p. 1 38-1 40; EPA, Report to Congress: 
Pollution Prevention Strategy, p. 35-45. ' .  . '  

21  Discussions with Ms. Sherry Watson, Director of the National Office of Pollution Prevention; CEPA Report for Period 
. April 199 1  to March 1 992, p. 1 7. Currently, there is l ittle public information 'documenting the r91e and responsibil ities 

of the National Office of Pol lution Prevention. 
. 

22 . See Ontario Poll ution Prevention Offlce, Pollution Prevention Pledge Program. . 
23 Ontario Poll ution Prevention Office, "Summary of Ma�date and Current I n itiatives of the Pol lution Prevention Office." 
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Manufacturers', Association, General Motors and Chrysler and are being developed with the 
Canadian Chemical Producers' AssoCiation. 

. 

3.1 .2 Market-Based . Programs 

Economic instruments use market forces to integr�J.te economk and environmental decision 
making.2� These i.nstrunients attempt to. use market signals to influence behaviour in a manner 
thafis consistent with environmental goals; the emphasis is on environmental resuits rather than ' . 
methods. Generally, economic instruments give private:",sector decision makers a great deal of ' 
flexibility in how to achieve enviro'nmental objectives. This is seen by industry as an important " 
advantage of market-based economic instruments. Because firms Can decide on the methods they ' 
use, provided they meet the goals and targets established by government, the market-based 
approach en90urages the development of innovative and cost-effective solutions to reduce or 
eliminate pollution. 

There are two broad categories of economic instruments that may be used for achieving pollution 
" prevention goals. They are non-tax instruments, including tradable permits, user..,charges and 

deposit-refund systems; and tax instruments, includin'g environmental charges, tax incentives, 
and a combination of environmental charges and tax it:1centive�. Different market instruments are 
suited to different environmental problems . .In addition, these tools differ in their complexity of 
design and implementation, and in their poter:Jtial econoniic and regional impacts. Some 
instruments must also be evaluated in an international context. ' 

Canada has had little experience in the use
' of market instruments t6 achieve environmental

. . ,objectives. The opportunity for economic instruments to impact positively on pollution prevention, . 
as opposed to pollution Gontrol must be carefully examined. An evaluation of the effectiveness of 
market-based instrumentsto promote poll,lItian prevention is beyond the scope ofthis Report. 
However, Environment Canada has justreleased a Discussion Paper entitled Economic 
Instruments for Environmental Protection It will serve as a basis for consultations with Canadians 
on the practical application of economiC instruments to ,environmental problems, including pollution 
prevention in Canada. 

' . 

,3.1 .3 legislated Programs ' 

-3. 1.3.1 The Canadian Exp
,
erience 

Many of the pollution control laws enacted by Parliament and the provincial legislatures have 
indirectly promoted pollution prevention by limiting inappropriate waste handling practices, 
increasing the costs related to generating pollution, banning or severely restrictin'g certain 

,. substances or polluting activities, and substantially increasing polluter liabilities. However, with 
two notable exceptions, there are currently no Canadi.an (federal and provincial) statutes that 
deal specifically with pollution prevention concepts, as defined in Section 2 .5.4, of this Report. 
The first exception involves legislated environmental impaot assessment laws passed by the ' 

24' Specific information on market-based programs i,s documented in: Environment Canada, Economic Instruments for 
Environmental Protection; Rankin ,  "Economic' l ncentives for Environmental Protection: Some Canadian 
Approaches"; EPA "Report of the Environmental Protection Agency Economic . l ncentives Taskforce" (June 1990) " 
quoted in Bergeson and Campbell; "EPA and Congress Look at Using I ncentives i n  Environmental Regulations,!' 
p, 8�-85; Sandborn, Andrews and Wylynko, Preventing Toxic Pollu.tion, p: 93-1 36, ' " 

Envi ron ment Canada November 1 993 3 1  



Exami ning the Current and Proposed Potential 'of CEPA to Incorporate Pol lution Prevention 
Pri nciples and Strategies 

. ' 
federal.and provincial governments. The recently enaCted Canadian Environmental Assessment 
Act i$ illustrative. It provides a systematic method for identifying potential environmental impacts 
before they occur, and 'empowers the federal Minister of the EnvironmenUo alter plans or 
proposals so that unwanted impacts can be minimized or eliminated. In some cases, the Minister 
can force the abandonment of the proposal if negative impacts are unacceptable and cannot be 
mitigated. The preamble to the Act states that: ' 

The Government of Canada is committed to exercising leadership within Canada and 
internationally in antiCipating and preventing the degradation of environmental quality and at 
the same time ensuring that econOmic development is compatible with the high value 
CC!.nadians place on environmental quality. . 

The Act covers projects for which the federal government holds decision-making authority-as a 
proponent, as a land manager, as a provider of funding and as a regulatory authority. While no 
pollution prevention definition or strategies are articulated in the Act, it is clear that, in principle, 
pollution prevention strategies must be considered at the earliest possible stages when 

. 

examining the potential .environmental impacts of projects with teder?1 involvement: 
. , 

The second notable exception is CEPA� The extent to which CEPA currently incorporates 
pollutipn prevention principles will be extensiveiy analyzed in, Section N. 

3.1 .3.2 The American Federal Experience 

The American Congress began to develop a deliberate national policy of industrial pollution 
. prevention when it passed the Hazardous and Solid Waste Amendments to ,the Resource 
Cons'Wvation and Recovery Act in 1 984. These amendments set out a national policy that . 
''wherever feasible, the generation of hazardous waste is to be re'duced or elimiQated as 
expeditiously as possible." The Actspecifically directed the EPA to report to Congress on the 
feasibility and desirability of developing mandatory requirements to compel the adoption of 
pollution prevention techniques. In its 1 986 Report to Congress, the EPAahalyzed the various 
approaches to encouraging pollution prevention strateg i:es , but rejectec:l the need for specific 
mandatory standards, at least in the short te�m:25 The Report did stress t,hat the most 

. 

constructive role of government would be to promote voluntary waste 'minimization by providing 
information, technology transfer and assistance to waste generators. 

In 1 986, Congress responded to pubJic demands for better information on industrial pollution by 
enacting the Emergency Planning and Community Right-to:"'KnowAct.26 This Act was authorized 
under Title III of the Superfund Amendments and Reauthorization Act (SARA) . Section 31 3 of 

. 

SARA requires certain manufacturers that meet specific reporting criteria to supply information on 
, routine releases to the air, ground and water; on accidental spills and leaks; and on 'toxic waste 
senno treatment, storage or disposal facilities. The Act requires the EPA to collect this information, 
compile it into a Toxic Release Inventory (TRI) and make it ava.ilab!e tcUhe public through various 
formats; including a computerized database. 

25 See Stephan and Atcheson "The EPA's Approach to Pol lution Prevention." , . 
26 See U.S. General Accounting Office, Toxic Chemicals: EPA 's Toxic Release Inventory Is Useful But Can Be 

Improved. 
' 
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· Both federal and state governments have used the TRI reporting procedure as a starting .point to 
enact access to information laws that are specifically designed to reduce poliution. Moreov�r, 
many of the state pol lution prevention statutes identify manufacturers compel led to r�port under 
Section 31 3 as the principal targets for th!3ir pollution prevention activities. The TRI procedures 
wil l be discussed in greater detail in Section 3.2.7 . . 

, With the passage ofthe Pollution Prevention Act 0( 1990, the Americqn Congress expanded the 
scope of its pol lution p reventio"n policy to cover pollutants to all mediums. As outl ined earlier; this 
Act establ ishes a national policy of hierarchicai environniental protection, stating that pollution 
should be prevented or reduced at source as the first priority. Among other provisions, the Act 
d irects the EPA to facil itate the adoption of source reduction techniques by businesses and 
federal ,agenCies, to establish standard methods of measurement for source reduction, to review 
regulations, to determine their effect on source reduction, and to investigate opportunities to use 
federal procurementto encourage source reduction. The Act also authorizes an $8 mil lion state 
grant program to promote soume reduction, with a 50 percent state match requirement. The ' 
provisions of the Act wi l l  be discussed in greater detail in Section 3.2. 

. ' 
I n  1 990, the Clean Air Act was extensively amended to incorporate poll ution prevention 
strategies 'to tackle some of the most serious air pol lution problems in the United States. These ' 
incliJde toxic air emissions, acid rain ,  urban smog, and stratospheric ozone depletion. Unl ike earl ier 
versions of the Clean Air Act, the 1 990 Amendments deliberately addressed pol lution prevention 

· in a number of places. The Amendments add a primary goal to the Clean Air Act "to encourage or 
otherwise promote reasonable federal, state and local government actions, consistent with the 
provisions of this Act, for polluti<:m prevention." The Amendments al.$o require the EPA to conduct 
. research in order to demonstrate non-regulatory strategies and technologies for air pollution 
prevention. 

3.1 .3.3 The Ameri.can St;;lte Experience 

To date over 33 states have enacted pol lution. prevention stafutes. The vast majority of these 
. 

laws were enacted in the past three years. The legislation in Oregon , M assachusetts and New 
Jersey have been highl ighted as i ncorporating the most aggressive pollution prevention 
regulations. ' . 

, . 
' .  Oregon's Toxics Use Reduction -and Hazardous Waste Reduction Act, passed into law in 1 989, 

establ ish!3s a state-wide pol icy of encouraging the reduction in use of toxic substances and the 
generation of hazardous waste �henever technically and economicalty practicable. The Act tak!3s 
a three:-pronged approach: technical assistance to toxics users and hazardous waste generators; 
mandatory planning and development of measurable toxic use reduction performance goals; and 
state monitoring of the use of toxic substances and the generation of hazardous waste. The 
controversial enforcement provisions of the Act allow the regulators �o conduct a publ ic hearing on 
poll ution prevention plans that do not comply with the regulations. The statute, however, does 
not directly provide for judicial enforcement or civi l penalties. 

The State of Massachusetts passed its Toxics Use Reduction Act i n ,  1 989. One of its specific 
· goals is to achieve, by 1 997, through pol lution prevention initiatives, a reduction of 50 percent 

from 1 987 quantities of toxic or hazardous waste generated by industry. The largest users of 
toxic chemicals must annually file inventory reports. Based on these reports, firms conduct ' 
comprehensive reviews of their chemical �se and hazardous generations, and must develop 
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plans to reduce their use and waste production. Those industries that do not meet expected goals 
may be ide'ntified as priorities for special attention from the state, including technical assistance 
and toxics use reduction waivers to al low for innovative approaches to -reduction; They may also 
be required to meet new regulated performance standards. The Act creates a new office of Toxics 
Use Reduction Assistance and Technology and a new Toxics Use Reduction I nstitute at the 
University of Massachusetts, at Lowel l .  The I nstitute, in cooperation with other universities, is 
mandated to engage in long-term research, establish p i lot and demonstration projects, train faculty 
and students in pollution prevention issues; educate workers, business.es and citizens, and ' 

serve as a clearing house for all available toxics use reduction information. The Jaw creates a 
chemical use fee that is expected to raise between $4 mi l l ion to $5 mil l ion each year bbe p laced 
in an account reserved exclusively for the administration of the program. The Act also includes 
provisions to ensure the protection of confidential business information and trade secrets. 

I n  1 991 , New Jersey passed the Pollution Prevention Act. -The focus of the legislation is on ,toxics 
use reduction and source reduction. It sets a state-wide public policy goal of reducing the 
generation of hazardous substances at thei r source by 50 percent over five years and to 
significantly reduce industrial uses of hazardous substances. The Act requires industry to 
develop pol lution prevention plans that include an inventory of the faci l ity's overal l opera,tion and 
use of ha:z;ard6us substances, and an outl ine of the production process and how poll ution 
reduction wil l  be accomplished. The regulators have the authority to modify or revoke a permit if a, 

faci l ity is not in compliance with its ·pollution prevention plan. The law creates a new Office of . , Pollution Prevention, a Pollution Prevention Advisory Board and establishes an educational and 
outreach program designed to foster widespread public awareness of pol lution prevention. The 
pollution prevention program is fl1nded by increasing the fee paid by employers for each 

' 

employee who is covered by the state's Right-to-Know legislation. The law empowers the 
Commissioner of the Department of Environmental Protection and Energy to issue administrative 
orders, levy monetary penalties, or bring civil actions i ri order to penalize violations of the Act. . 

3 . 2  L EGISLATED' P OL LUTION P R EVENTION ST R A T E G I ES 

3.2.1 Introduction" 

An analysis of American federal and state law reveals that legislation promotes pollution 
prevention strategies by establishing programs that encourage voluntary participation by 
affected industries or by compell ing compl iance with regulatory in itiatives.27 

Legislation that emphasizes voluntary pollUtion prevention strateg ies tends to presume that 
industrial users of toxic substances can be helped to see that planning for pol lution prevention is 
a worthwhile societal goal that has definite economic advantages. This "soft stick" legislation 
usually provides extensive technical assistahce and outreach programs by government . , regulators to encourage voluntary industry complianc�. Legislation that promotes voluntary 
pol lution prevention strategies must not be confused with voluntary programs, such as those' 
discussed in Section 3 . 1 . 1 , that have no legislative foundation. . ,  

27 See generally: EPA, PollutiQn Prevention 199 1 ,  p. 69-1 1 3; Foecke, "A New Mandate for Pol lution Prevention"; 
Foecke, "State Pol lution Prevention Programs: Regulatory I ntegration"; Innes, "Scope and Approach of State 

, Pol lution Prevention Legislation: Ail Overview." 
' 
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Legislation that mandates pollution prevention activities tends to assume that companies cannot, 
or wil l  not, implement po[lution prevention without a legal requirement to do so. The nucleus of the 
"hard stick" leg islation invariably involves the production of pol lution prevention plans and 
progress reports, sometimes with targeted dates by which specific chemicals must be el iminated 
from use. Often, penalties are imposed ,for non-compliance of compulsory provisions. I n  many 
cases, this legislation contains a strong element of technical assistance and voluntary training and 
outreach programs for affected indu:,tr'ies. 

Although the numerous American statutes often appear divergentin their approach to the 
implementation of pol lution prevention strategies, a core set of common pollution prevention 
activities are beginning to emerge. The next section wil l  examine these strategies in order to 

" develop a better understanding of the approaches tliat could be taken when examining CEPA. 
' Whether or not any, or al l ,  ofthese legislated strategies should be mandatory or voluntary within ' 
the CEPA context, or, more l ikely, a mix of both, wil l be diSCUssed in Section IV of this Report. 
Any particular activity could be eithervoluntary or compulsory, and numerous examples can be 
found in American legislation to support either position. ' 

3.2.2 Targeted Industries 

I n  p�inciple, pol lution prevention aCtivities can impact on any sector that uses toxic substances or 
gene�ates any type of pol lution. The U .S. Environmental Protection Agency has characterized 
pol lution prevention as including any practices "that reduce the use of hazardous materials, 
energy, water or other resources, and practices that protect natural resources through 
cO(1servation or more efficient use."28 Thus, for example, sectors that could 'be targeted for 
pollution prevention activities include agriculture, forestry, energy; transportation, and , 
government. The "publ ic" sector could also be targeted. I ndividual Canadians collectively 
dispose of tremendous amounts of hazardous C!-nd non-hazardous waste into household garbage ' 

. and sewage. Nevertheless, the scope of most poll ution prevention legislation in the United 
States has concentrated almost exclusively on the industrial sector, and particularly on the ' 
chemical industry and those firms that supply it or use its products. I n  particular, the legislation 
encircles those faci l ities that generate wastes as defined by the Resource Conservation and , 
Recovery Act or that must report the release of toxic chemicals in accordance with Section 31 3 of 
SARA. 

28 See EPA, Pollution Prevention 1 99 1 ,  p. 4. 
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The emphasis on industries that produce or use toxic substances or generate hazardous wastes 
can be rationalized on the basis of the high priority giv�n to reducing sources of significant risk to 
human health and the environment associated with the release of these substances. For 
eX;:lmple, the Sixth Biennial Report on Great Lakes Water Quality of the I nternational Joint 
Commission ( IJC) endorses the policy of the Gf£:tat Lakes Water Quality Agreement between the 
United States and Canada. This policy states that "the discharge of toxic substances in toxic 
amounts be prohibited and the discharge of any or all persiste.nt toxic substances be virtual ly 
el iminated."29 The IJC Report concludes that "persistent toxic substances are too dangerous to 
the biosphere and to humans to permit their release in any quantity,,30 (emphasis in  original) . 
Thus, concentrating on industries that emit these substances is well placed: Moreover, the 
administrative system that designed, implemented, monitored and enforced pol lution control 
strategies directed their regulatory efforts, more or less, at the same industries that are targeted in ' 
pol lution prevention legislation. Consequently, the shift from pol lution control to pollution 
prevention should be made easier because of the fami l iarity of aU of the parties i 'nvolved. " 

For the purposes of this Report; the scope of pol lLJtion prevention is boul1ded by the sectors, 
activities and pollutants regulated by CEPA. Even with in CEPA, the industries targeted for ' . 

. pol lution prevention initiatives must be' clarified. Common sense dictates that all parties potentially 
impacted by these activities museunderstan'd their responsibil ities and potential l iabi l ities. This is 
particularly true where the legislation mandates ' compliance with certain initiatives. . 

As a starting point, and in l ine with U .S. legislation, regulators implementing poll ution prevention 
initiatives (whether voluntary or mandatory) should direct their in itial efforts to facil ities that report 
to the Canadian National Pollutants Release I nventory (NPRI) .  The purpose of the NPR l is to 
"provide comprehensive, national data on 'releases of specified substances to air, water and 
land." The scope of pollution prevention activities (the sectors, activities, and the toxtC ' 
substances and pollutants affected) wil l be further clarified as each relevant part of CEPA is 
analyzed, in Section ' IV. 

-

3.2.3 Creating an Office of Pol l, uti on Prevention 

Severaf American statutes create pollution prevention offices. For example, New Jersey's
' 

Pollution Prevention Act establishes the Office' of Pol lution Prevention. This office is responsible 
for the implementation of the law and coordination of all pol lution preVention regulatory and 
enforce:merit poliCies, within New Jersey's Department of Environmental- Protection and'Energy. 
The Massachusetts legislation establishes an Office of Toxics Use Reduction Assistance and 
Technology to provide toxics users with technical assistance in order to reduce toxics use and to 
assist them in complying with the law. ' 

I n  1 988, the EPA created a new Office of Pollution Prevention without statutory directive. 
However, the Pollution Prevention Act of 1990 states that the Admi'n istrator of the EPA "shall 
establish in the Agency an office to . . .  develop and implement a strategy to promote source 
reduction�" , . 

' 

. 29 IJC, Sixth Biennial Report, p. 1 5. , 
30. IJC, Sixth Biennial Report, p. 1 5. 
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The functions 9fthe Office are designed to promote source reduction within the EPA, with the 
industrial sector and with other federal agencies. Among other provisions, the Act directs the 
Office to: 

' ' , 

E?stabl ish standard methods of measurement for source reduction; 

review EPA regulations to determine their effect on source reduction;, ' 

investigat� opportunities to use federal procurement to enc'ourage source reduction; 

develop improved methods for providing public apcess to data collected from federal 
environmental statutes; ,and " ' 
develop a training program on source redu'ction opportunities, model s'ource-reduction auditing , 

, procedures, a source-reduction clearinghouse, and an annual <;Iward program. ' 

The Office also oversees the administration of an $8 mil l ion state grant program to promote source 
reduction by businesses, with a 50 percent state match, requirement. ' 

I n  Canada, several agencies have been established to implement federal 'and provincial pol lution 
prevention programs, although neither the programs nor the offices are statutorily mandated. For 
example, Environment Canada established the National Office of Pol lution Prevention in 1 991 to 
work with industry to prQmote voluntary action to minimize the production -and release of , pol l utants at source. Among other things, this Office has coordinated a multi-stakeholder ' 
consultation to develop a discussion paper on a proposed national pollution prevention strategic 
framework. 

In  1 992, the federal government also establ ished the Great Lakes Pol lution Prevention Centre. , 
'The Centre's purpose is to develop prevention strategies in the Great Lakes basin ,  assist 
industries instal l ing Clean technoiogy, and educate p�ople about poilution prevention.3,1 , 

I n  June 1 992, the Ontario Minister of the Environment and Energy created the Pol lution ' 
Prevention Offjce. The Office is charged "by the year 2000, to transform the Ministry primari ly into 
a pollution prevention, conserver driven organization, inspired by a multi-medium ecosystem 
perspective.,,32 Directives for the Office include: ' 

• pol icy development for the Ministry's strategies for preventing pol lution; , 

coordin�tion of specific pollution prevention initiatives; 

integration of pol lution prevention into all Ministry activities; and ' 

out-reach to encourage individuals 'and organizations to make pol lution prev.ention the 
, preferred means of achieving their environmental priorities. 

31 ' See the Environment Canada pamphlet Great Lakes Pollution Prevention)nitiative. 
32 Ontario Pol lution Prevention Office, Pollution Prevention Pledge Program, p. 3; Ontario Pol lution Prevention Office, 

"Summary of. Mandate and' Current In itiatives," p. 1 .  
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The Office coardinates the Pallutian Preventian Pledge Program, which challenges campanies to. 
valuntarily reduce releases to. the environment and the amaunt af hazardaus waste generated at 
their faci lities. The Valuntary Pollutian Preventian Planning Partnerships initiative, also. caardinated 
by the Office, encaurages the develapment; through indListrial assaciatians and member 
campanies, af valuntary pallutian preventian planning as an environmental management taal. 

One averriding Jessan that can be learned from these initiatives is that pal lutian preventian affices 
and the programs they admin ister do. nat necessari ly need a legislative base to be effective. 

3.2.4 Technology Assistance 

Virtually all af the Ameriqm legislatian stresses autreach and a$sistance, primarily to. businesses 
. and industry, in a cal labo.rative appraach to.. achieving pallutian preventian. Again ,  mast af these 
statutes establish a program affice specifical ly to. manage these effarts. The range af technalagy 
assistance specified by the legislatian includes the fal lawing:3.3 

providing pallutian preventian educatianal materials , ' including training manuals, videas and 
directories af avai lable expertise; 

establishing a central informatian clearinghause. Far example, the U.S. EPA has established 
the Pollution Preventian Infarmation Clearinghause to. transfer technical , palicy, program, 
legislative and finanCial infarmatian an pal lutian preventian initiatives; 

. . 
providing training pragrams far key personnel in gavernment and in industry, including 
autreach programs such as seminars, warkshaps and canferences; 

providing an-site technical assistance and cansultatian; 

providing incentives far pallutian preventian curricu lum develapment. For example, the 
Massachusetts Taxies Use Reduction Act established the To.xics Use Reductian institute at 
the University af Lawel l  as a multi-disciplinary research, educatian and palicy centre to. 
promate reductian in the use af taxic and hazardaus chemicals in industry arid cammerce; and 

develaping recagnitian programs. Far .example, · the Pollution Prevention Act of 1990 states 
that the Office af Pol lutian Prevention shal l establish an annual award program to. recagnize 
campanies "which aperate autstqnding or innavative saurce reductian programs." 

While the legislation sets up program affices and specifically directs these affices to. establish and 
maintain a broad range af activities, the assistance itself is almast exclusively' nan-regulatary in 
nature. That is, there is no. legislative requirement that the businesses, industries ar manufacturing . . 
i nterests that are being asked to. change their approach must avail themselves af this technical 
assistance. I ndeed, the philosaphy underlying valuntary technical assistance programs seems to. 
be that the campanies are in the best pasition to. determine what is be$t far them. 

33· See generally: Innes, "Scope and Approach of State Pol lution Prevention Legislation: An Overview"; Sandborn, 
. Andrews and Wylynko, Preventing Toxic Pol/ution" p. 71 -85; EPA, Pollution Prevention 1 99 1 ,  p. 75-1 05. 
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3.2.5 · GoalslTargets 

Several American stateshave used legislation to establish specific po�ution reduction goals.34 
While these numbers are not legal ly enforceable because they encourage overal l state reduction 
goals and not compulsory private sector targets, they do provide a means for measuring the 
success of state programs over time. the reduction in the generation of hazardous waste is the 
most popular target, but others include toxic air em'issions, and the use and reLease of toxic 

. 

substances. Goals range from 50 percent reductions over 5 years, to more modest reductions of 
25 percent over 5 years, adjusted for economic growth, or 50 percent reduction over 1 0  years. A 
sampling of some pol lution prevention targets follows: 

. 

• Louisiana 

Facil ities are required to reduce toxic emissions into the air by 50 percent by 1 994-Air Toxics 
Legislation, 1 989; 

Maine 

Reduction of 1 0 percent in the volume of toxic substances used in the state by 1 July 1 993, 
20 percent reduction by 1 July 1 995, and 30 percent reduction by 1 July 1 997. The toxics 
release reduction goals are the same-Toxics Use and Hazardous Waste Reduction Act, , 
1 989; 

• Massachusetts 

, To achieve, by 1 997, through poll ution prevention, a 50 percent reduction from 1 987 
quantities of toxic or hazardous waste generated by industry� Toxic Use Reduction Act, 
1 989; 

New Jersey 

To reduce the genwation of hazardous substances at their source by 50 percent over five ' 
years fol lowing the preparation of pollution prevention plans, and to sign ificantly reduce 
industrial use of hazardous substances-Pollution Prevention Act, 1 991 ; and 

• New York 

To promote source reduction and reduce hazardous waste generation by 50 percent over the 
next 1 0  years-Hazardous Waste Reduction and RCRA Conformity Act, 1 990. 

34 See generally EPA, Po//ution Prevention 1991 ,  p. 82-84; Mu ldoon, "Toward a National Pol lution Prevention Strategy," 
p. 1 36-1 39: , 

. 
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, Several American .states as well as Canadian federal" and provincial governments have 
established pol lution prevention targets through means other than legislation. For example, 
' Canada's Green Plan for a Healthy Environment contains several specific pollution reduction 
targets, including, ' 

' .  . , 

virtual el imination of the discharge of persistent toxic substances into the environment; 
. ' . ' ' .  

a 50 percent reducti,on in Canada's generation of waste' by the year 2000; . 

" phasing out of CFCs by 1 997, and of methyl chloroform and other major ozone-depleting ' 
substances by the year 2000; 

, 

• . a 50 percent reduction in sulphur d ioxide emi.ssions in eastern Canada by 1994. 

The Ontario Minister of the Environment and Energy has stated that in order to assess the overall 
success of the Pollution Prevention Pledge Program, the Ministry is targeting average reductions 
in releases of selected chemicals and wastes at participating faci l ities of 50 percent by 1 995 and 
90 percent by the year 2000. For the purposes of the program, participating companies or 
facil ities can use any baseline year, from 1 990 on. However, the program information circulars 
stress that "the targets in no way are intended to discourage participation; any reduction 
commitment or reduction achievement will be considered in the program" (emphasis in original ) .  

3.2.6 Pol lution Preventio'n Plans 

In m id-1 989, Massachusetts and Oregon became the fi rst two states to statutorily require 
designated faci lities to produce comprehensive, ongoing pollution pre\(ention plans. By mid-1 992 
at least 1 7  other states had enacte.d facil ity planning legislation. Facil ity plan requirements vary 
considerably among the states. The rigorous New Jersey law compels hazardous waste 
generators to develop two-part plans that feature a process-by-process breakdown of use and 
generation. The, advisorY Iowa law, on the other hand, lays a framework for plans that hazardous . ' 

. waste generators are "encQuraged" to complete.35 
, . 

Planning requirements generally contain four central, components: 
.- . . . . . 

1 ) ' a comprehensive review of all industrial processes that use, generate, or release toxic or 
hazardous materials; 

. 

2) . the identification of pol l ution prevention opportunities in all processes in which tOXICS or 
hazardous materials are handled; " 

3) a ranking for each of the opportunities and a schedule for their implementatifY'; and 

4) the implementation of these options, including some mea�sure of their success. 

35 See general ly Foecke, "A New Mandate for Pollution Prevention";' Foecke and Style, "An Update on State Facility 
Planning Legislation and Programs"; I nnes, "Scope and Approach of State Poll ution Prevention Legislation: An 
Overview"; Wise and Gray, ''Toxics Use Reduction: New Je�sey's Approach to Pollution Prevention"; EPA, Pollution 
Prevention i99 1 " esp. p. 72-75; Sandborn, Andrews ahd Wylynko, Preven:ting Toxic Pollution, p; 85-91 . 
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Of tre , 1 9  states that recognize facil ity planning in their ,legislation, 1 4  make the process 
compulsory. Accordingly, al l l4 go into substantial detail as to what a properly prepared plan 
should look l ike. Although requirements vary from state to state, the following is a summar{of the 
common elements required by most states with mandatory faci l ity planning laws:36 

a policy statement of management support for pol lution prevention, the faci l ity plan, and its 
implementation; 

, 

a statement of reduction goals, the reasoning behind them, and a schedule for meeting those 
goals; 

. ' , 

a description of efforts in itiated in the past that qual ify as pollution prevention and 'an 
, assessment of those efforts' successes. and fai lures; 

a detai led, numeric description Of current processes in which toxic chemicals :are used ahd 
, hazardous 'wastes generated (usually produced by teams reviewing and assessing tho$e 
processes) ; 

identification of pol lution prevention options in specified areas, including (ata minimum) 
changes in a product or its formulation, substitution of raw materials i n  existing processes and 
products, equipment modification or modernization, and changes in operating and maintenance 
procedures; 

. detailed financial and technical analysis of identified and practical options in l ight of current 
, operating conditions; , 

detai led criteria or raticinale for choosing or discarding identified options for implementation; 

a detailed schedule for implementing selected options and a procedure for measuring and 
monitoring progress in achieving reductions; 

. , 

a description of opportunities for employee involvement and training; arid 

certification by responsible corporate officers or facil ity managers. 

Virtual ly all of the states that mandate pol lution prevention pl,anning include facil ities that generate 
hazardous wastes as defined by the Resource Conservation and Recovery Act and faci l ities that 
' are required to report federal Toxics Release Inventory data, in accordance with Section 31 3 of 

. 

SARA. ' , 

Although there are good examples of voluritary pol lution preventio� planning programs,3? many 
experts insist that cOrl)pulsory pol lution prevention plans are the heart and soul of pol lution 

36 See the sources l isted in footnote 35, and,esp. Foecke and Style; and Innes, 
37 See, for example, the Voluntary Pollution Prevention Planning Partnerships initiative established by the Ontario 

Ministry of the Environment and Energy and EnvironmenLCanada in conjunction with industrial associations and 
member companies to develop pollution prevention planning as an environmental management tool and to promote 
pollution prevention as the preferred ' means of achieving reduction of releases and hazardous waste. To date, 
partnerships have been established with the ,Motor Vehicle Manufacturers' Association, General Motors and ' 
Chrysler, and are under active development with the Canadian Chemical Producers' Association and with 
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prevention programs.38 Facil ity planning h.as the potentiqJ not only to push for changes in the 
management process, but also to provide new insights into very specific approaches to the 
process of pollution prevention itself. Many feel that most industrial faci l ities would never take 
advantage of pol lution prevention opportun ities unless forced to conduct pollution prevention 
planning. Moreover, o nly an individual facil ity has the process-specific knowledge needed to 
make the best pollution prevention decisions for that faci l ity. The process of planning i n  itself has 
inherent value as it can reveal opportunitie$ for progressive, beneficial changes. Implementation , 
of the plan also leads to measurable progress in pollution prevention, using the first plan as a 
baseline. Virtually all 'states require that plans must be periodically updated. And finally, , 
compulsory plans ensure that all industries required to produce the pla'ns are on equal footing. 

Facilities fail ing to complete an adequate plan may be subject to enforcement actions, including 
fines or imprisonment, or to negative publicity. However, the realities of l imited human and 

, financial resources within regulatory agencies mean that review and supervision is l ikely to be 
minimal, 'at least in the short term. Public access to a facil ity's pol lution prevention plans is one 
method used by some states to assist in their enforcement efforts. This issue is discussed in the 
next subsection. 

Finally, it is worth noting that national mandatory facil ity plahning : i n  the' United States may not be 
far off. I n  1 991 , a proposed Hazardous Pollution Prevention Planning Act was introduced into 

. Congress.39 The Bi l l defines pol lution ,prevention as source reduction and toxics use reduction. It 
requires faci lities submitting a toxic chemical release form under Section 31 3 of SARA (TRI 
reporters) to prepare a hazardous pollution prevention plan. The plan must include the specific 
detai led information l isted in the Act, simi lar to the procedures and documentation outlined for state 
legislation. ' 

3.2.7 Data Col lection and Access 

I ncreased concern about the harmful effects of pollution on human health and the environ'ment, . 

including chemical disasters such as Bhopal, the Mississauga train derai lment and the Saint­
Basile fire, has provoked an unprecedented demand for better jnforrnation about toxic chemical 
use and emissions. Policy makers, as wel l  as the public, need comprehensive, accurate 
information on industrial pollution to determine its potential impact, where the need for action is 
greatest as well 'as to measure the results of current policies and programs so that l imited , 
resources can be used effectively. 

3.2.7.1 The American Experience ' 

I n  1 986, the American Congress enacted the SARA amendments. This law requires certain 
manufacturers to report annually to the EPA on routine releases of deSignated chemicals to the air, 
ground; and water; on accidental spi l ls and leaks; and on toxic waste sent to treatment, sforage or 

. associations representing the metal finishing industry, Discussions are also under way with other sectors to produce 
voluntary pol lution prevention plans, 

' , 
38 See, for example: Sandborn and Andrews, Preventing Toxic Pollution, p, 85-91 ; Canadian Labour Congress, "A . 

Nationar Pol lution Prevention Strategy"; Foecke and Style, "An Update on State Facility Planning Legislation imd 
Programs," " " 

39 See the summary of this proposed legislation in Survey and Summaries: State Legislation Relating to Pollution 
Prevention, assembled by the Waste Reduction I nstitute for Traini'ng and Applications Research , -p, 72-74, 
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disposal faci lities. EPA is required to col lect this information, compile it into a Toxic Release 
Inventory (TRI ) ,  and make it avai lable to the public in various formats, including a Gomputerized 
database� , , 

When the TRI reporting, system was enacted by Congress there was a clear expectation that it 
could be used to monitor and encourage industrial toxics source reduction. The TRI ,  however, . 
only measures end-'of-pipe chemical releases. Therefore, it is not possible to discern if release 
reductions are due to pol lution prevention or to any one of a number bf methods of waste 
,management. For example, TRI is unable to distinguish between reduction activities that occur 
before or after pol lution generation and it does r)ot account for variations in, production nor does it 

. provide data on chemical use related to source reduction.40 

Congress recognized the l imitations of TR i as a veh icle for measuring the success of pollution 
prevention activities when it passed the Pollution Prevention Act of 1990. Section ' 1 3 1 06 of the 
Act states that each faci l ity required to fi le an annual report under the TRI legislation "shall include 
with each such annual fi l ing a toxic chemical, source reduction and recycling report;" The section 
l ists specific iterns required in the reduction and recycling report. This information enables the TRI 
to create a database to monitor pol lution prevention. The Act then states that the EPA must make 
data col lected under Section 1 3 1 06 publicly avai lable in the same manner as the data col lected 
under TR� " 

The New Jersey Pollution. Prevention Act, coupled with its amended Worker and Community 
Right to Know ACt, has gone even further than the EPA by significantly expanding.the TRI 
database into a comprehensive materials accounting survey.41 The compulsory reporting 
procedures fully track pol lution prevention progress at the facil ity level. Materials accounting is a 
simpl ified maSS balance of what comes in andwhat goes out of a plant. It consists of determining 
the quantity of a specified chemical at key junctures ·in its progression through aproduction facil ity. 
This requires data on the quantity of each listed chemical brought on-site, produced on-site, 
consumed i n-process, shipped off-site as is, 'or in a produc�, and releasec::i into the environment. 

In 1 991, a proposed federal Community Right to Know More Act was presented to Congress. 
Like the New Jersey leg islation, the proposed federal law will compel ·all facil ities that file a TRI . 
report to include materials accounting data. 

. ' 
40 See Hearne and Avcott, "Sol,Jrce Reduction vs Release Reduction';, esp. p. 4�7; U,S. General Accounting Office, 

Toxic Chemicals: EPA 's Toxic Release Inventory Is Useful But Can Be Improved. 
41 See Hearne and Avcott, "Sou�ce Reduction vs Release Reduction," p. 9-1 6. 
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3.2.7.2 The Canadian Experience 

Canada's Green Plan states that:42 

To develop a.better understanding of the nature and qu.antitYof toxic substances being 
released in Canada, the Government will develop a national database for hazwddus 
pollutants being released from industrial and transportation sources. The reporting requirement 
for industry will be established by 1992, . with the first reports scheduled for public release no 
later than 1994. . 

· I n 1 991 , Environment Canada set up a multi-:stakeholder advisory committee to provide .the 
Minister of the Environment with reconimendations on the design of a database for hazardous 
pollutants. Early in 1 993, the. Committee presented its Final Report on a National Pollutant . 
Release Inventory for Canada (NPRI) .  Although the Committee carefully examined and borrowed 
from the American TRI , there was a conscious effort to improve upon . it to accommodate Canadian 
circumstances, The Committee agreed that the NPRl substances l ist should include substances 
of concern that are released into the Canadian environment; it should not focus exclusively on 
toxic substances. The NPRI  database should present a complete picture of the release sources 
of NPRI substances. Any information on releases from non-reporting sources (such as, urban 
run-off) .should be added to the data from reporting sources. Even if the release quantity is 
unknown, the source Should be named. . 

. I nformation in the NPRI database should be accessible to the public, unle�s the reporting faci l ity 
can demonstrate that its data is confidential business information. A major distinction between the 
TRI and the NPRI is scope. The final report r�commends �hat, to be national ly significant, the 
NPRI should include the major releases from all Canadian sectors-industrial, transportation, 
government, commercial and others. 

It is· expected that the inventory wi l l  support a number of pol l ution prevention initiatives, by:43 

helping emitters, society and governments ·set priority targets for· reducing pol lution; 

encouraging emitters to be proactive in voluntarily reducing releases; · 

tracking progress in reducing releases; 

improving public ·understanding by allowing cost-effective public access to information on 
substances released into the environment; 

helping governments to tamet their regulatory initiatives in the most effective manner . .  

The Committe� recommended that any facil ity with 1 0  or more employees that manufactures, 
. processes, or otherwise uses 1 0 tonnes or more a year ota substance on the NPRl l ist must 
report once a year on each of those substances. A prel ini inary l ist of 1 78 substances appended 
to the final report will serve as the NPRl l ist for 1 993. The Committee based its l ist on the 1 990 

42 P. 49. . . .  
43 Environment Canada, Final Report on a National Pollutant Release Inventory for Canada, p. 6 .. 
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u.s. TRl l ist, but deleted 1 29 substances or classes of substances that are either not used in 
Canada or are used in quantities smaller than one tonne per year. The Committee could hot agree 
on whether or not the NPRI  should be used as a materials accounting tracking system: 

. 

Environmental and labour representatives proposed that the i r)V�ntory should track reductions in 
the total quantity of NPRI  substances used, produced, generated as a by-product, corisumed, 
recycled, or transferred in or out as product. I ndustry 'representatives argued that the NPRI should 
concentrate on establ ishing a comprehensive Canadian .database of substance �eleases. Some ' 
government representatives also argued that making the NPR I  into a use inventory went beyond ' 
the Green Plan commitment, and would significantly add to the cost of maintaining the database. 
The primary goal was to track substan:ces released into the environment, not to monitor their use. 

' .  3.2.8 Public Access to Pol lution 'Prevention Plans > • • , ". 
. . ' ' :  • •  • 

Many ofthe objections raised by industries subject to faci l ity p!anning requirements relate to their 
concern about safeguarding proprietary information. They argue that the information revealed in a ' 
pol lution prevention pla.n could provide competitors with valuable data, inCluding confidential 
business information.44 Virtually 'al l iegislation that mandates pol lution prevention planning 
addresses the d�jicate and complicated concern of balancing the principles of public access with 
the need to protect indu�try from unauthorized access. 

The legislation has attempted to reach this balance in a variety of ways. For example, New 
Jersey law requires designated facilities to submit detailed pol lution prevention plans and a plan 
summary'. Only the plan summary is available to the public. Oregon's law allows affected , 
businesses to keep their plans and progress reports at their place of business.45 The technical 
information contained in the plan is not considered a matter of public record. Oregon's Department 
of the Environment, however, may request and review this information in order to monitor the 
progress. of each business in implementing the law. If the plans are found inadequate according to 
thE? ,planning guidelines, and the business fails to correct the deficiencies, then the results of the 
Department of Environment reView wil l  be . made public. The Department may also conduct a 
public hearing and issue an administrative order requiring the company to develop and implement 
a plan. The threat of making the company's technical information a matter of public record provides ' 
an additional incentive to comply with the law. A company's desire to avoid negative publicity 
should also contribute t<? compli�3J�ce. ' , 

3�2.9 Implementing Regulatory In itiatives . , 
The Alaska Department of Environmental Conservation provides all of its inspectors with a 1 4-, 
page checklist highl ighting pol lution prevenfion oppOrtunities.46 During the course of their normal 
regulatory inspections; government personnel trained iil po llution prevention strategies offer 

' 

, information and advice that is directly relevant to the particular facil ity being inspected. Often the' 
inspector is the only on-site government representative :the faci l ity will see. Several other , 
jurisdictions specifical ly irltegrate poll ution prevention opportunities into their normal regulatory 

. '  . ' -
44 Foecke'and Style, "An Update on State Facil ity Planning Legislation and Programs," p. 4B3�4B5. 
45 Wise and Gray, "Toxics l,Jse Reduction: New Jersey's Approach, to Poll ution Prevention," p. 44-45; Edelman and 

Rozel l ,  "Oregon's Toxics Use Reduction and HazardousWaste Reduction Act: The Bel iweathE3r for Pqllution 
Prevention Regulation"; Hansen, "Pol lution Prevention Planning: New Mandate for Oregon's Environment," p. 33-34. 

46 Foecke; "State Pol.lution Prevention Programs: Regulatory Integration/' p. 431. ' 
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48 

, 49 
50 
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activities, such as site inspections. Common to all of these programs is an intensive government­
sponsored training course for inspectors on industry-:-specific pollutio'n prevention activities. 

There are also opportunities to integrate pol lution prevention strategie's into regulatory permit 
activities. The New Jersey legislation expressly authorizes the Department of Environmental 
Planning and Energy (DEPE) to require implementation or extension of pol lution prevention 
strategies at all stages of the water, air, and hazardous waste permit process.47 The DEPE may 
require that a facil ity's permit, certificate, ,registration or approval include the pollution prevention , 
strategies, outl ined in the pol lution prevention plan, that the faci l ity is required t9 provide. The law 
also states that before issuance or approval of any condition of a permit, the faci l ity must 
complete a pollution prevention plan. 

' "  
Both Massachusetts and New Jersey have initiated pilot projects to issue permits that would 

, consolidate a facil ity's air, water and hazardous waste permit requirements and its pOllution 
prevention plan into a single permit.48 This approach integrates medium-specific permit 
requirements as wel l  as pollution prevention. This single permit would in itiate integrated inspection 
and enforcement, and, perhaps as importantly, the interaction of regulatory medium-specific 
programs. 

Some regulatory agencies are incorporating pol lution prevention initiatives into their enforcement 
and compl iance policy. The EPA is beginning to recommend to the Courts that companies found 
gui lty of violating pol lution control legislation be given 'a stiff monetary fine, with a series of 
proposed penalty reductions if the company implements pol l ution prevention strategies.49 For 
example, a company that used acetone in its manufacturing process fai led to meet reporting ' 
requirements as mandated under the federal Emergency Planning and Community Right-to-Know 
Act. I n exchange for a $1 0,000 reduction in the fine, the company made process changes, that ' 
virtual ly el iminated the use of the acetone. In  1 991  , the EPA issued a policy statement on the 
inclusion of pol lution prevention and recycling provisions in enforcement settlements. The policy 
states that pollution prevention is to be encouraged "as a means of achieving and maintaining 
statutory and regulatory compl iance and of correcti'ng outstanding violations when negotiating 
enforcement settlements."50 Based on their prelim inary experiences, the EPA has concluded that 
building pollution prevention measures into enforcement settlements "marks the beginning the 

. what wil l  be an important new trend in envi�onmental enforcement."51 

Wise and Gray, "Toxics Use Reduction: New Jersey's Approach to Pollution Prevention," p. 45-47. 
EPA, Pollution Prevention 199 1 ,  p. 89-90; Wise and Gray, "Toxics Use Reduction: New Jersey's Approach to 
Pol lution Prevention," p. 47; Foecke, "State Pollution Prevention Programs: Regulatory I ntegration," p. 438. 
EPA, Pollution Prevention 1991 ,  p. 1 43-1 44. ' 

. , 
EPA; Pollution Prevention 199 1 ,  p. 1 43. 
EPA, Pollution Prevef)tion 1 991 ,  p. 1 44. 
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3 . 3  S U M MA R Y  

While there are differences in the scope and approach of poll ution prevention legislation, there are 
also many common elements. These similarities have been highlighted in this section in order to 
systematically analyze the pol l ution prevention potential of CEPA. 
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IV. PO L LU TION PREVENTI,ON AND CE PA 

4 . 1 I N T R O D U C T I O N  

I n  September 1 985, the federal Ministers of the Environment and Health and Welfare established
' 

the EnvironmentalContaminants Act Amendments Consultative Committee to determine where 
consensus could be reached an proposed amendments to the Environmental Contaminants Act. 
The Committee released its final Report in October 1 986. At about the same time, theTask Force 
on the Management of Chemicals submitted its report to the federal government, entitled From 
Cradle to, Grave: A Management Approach to Chemicals. This report establ ished the l ife-cycle 
concept as a key analytical tool for managing chemicals in Canada. One of the principal , ' 
recommendations of the Committee was that chemicals demanded a comprehensive, integrated 
approach to control the chemical fr.om cradle to grave. That is an approach that controlled the 
chemical from research and development through manufacture, introduction into the market place, 
,transportation, distribution, and use to final disposal. 

" 

These two reports provided the first comprehensive blueprint for the development Of the new 
Canadian Environmental Protection Act. In December 1 986, the government tabled the draft 
Environmental Protection Act i n  the House of Cammons. Throughout 1 987 and early 1 988, 
extensive publ ic consultations were held to debate all facets of the draft bi l l .  The reformulated ' legislation was passed as the Canadian Environmental Protection Act (CEPA) in June 1 988. 

Among other things, supporters of CEPA introduced it as a pol lution prevention statute. Indeed, 
t.he final report of the Task Force on the Management of Chemical$, which clearly influenced the 
evolution of CEPA, stressed pol l ution prevention as the "new approach to comprehensive 
chemicals management.,,52 The Final Report from the Environmental Contaminants Act 

' 

Amendments Consultative Committee also recognized ''that the environmental and ,health effects 
of. chemicals require more stringent preventative measures . . .  "53 Despite the assertion by some 
that CEPA is a pol l ution prevention statute, 'others have argued that it does not currently 
accommodate effective pol l ution prevention strategies; and must be substantially amended in 
order to do so.54 Moreover, i t  can' be argued that the ,concepts ' and strategies ot' pol lution 
prevention have evolved so rapidly in the pastfive years, that even if. CEPA was seen as a 
pollution preventiqn law in 1 988, it must be reexamined in l ight of the current understanding of 
pollution prevention. This section wil l conduct that examination. 

As a preli nl i!lary matter, the constitutional constraints of CEPA as they apply to pollution ' 
, prevention must be examined. Although a comprehensive legal analysis ofthe constitutional , 
justification for federal involvement in environmental law is beyond the scope of this paper, a ' 
clear understanding of the impact of Qonstitutional law is vital in order to assess the abil ity of 
CEPA to accommodate'the principles and specific strategies of pol lution prevEmtion. Following this 
discussion, specific sections in CEPA will be analyzed for their present and potential abi l ity to 
accommodate pollution prevention concepts. ' . '  

52 P . 9-1 0. 
53 P. 7: 
54 Lindgren, "Toxic Substances in Canada," p. 38�43; Canadian Labour Congress, "A National Pollution Prevention 

Strategy," p. 1 3-1 5; and, see generally, National Wildl ife Federation and the Canadian Institute for Envjronmental Law 
, and Policy, A Prescription for Healthy Great Lakes. 

' 
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4 . 2  . C ON STITUTIONA L C O N STR A I N T S  

4.2.1 Some General Gonsiderations . 

Canada was establ ished in 1 867 by the British North America Act (now the Constitution Act, 
1867) as a "confederation"-union ofindividual political communities, eqch of which had its own 
government prior to the Confederation.55 While the Constitution Act, 1867 set up a central or 
''federal'' government; each ot the original partners in the Confederation (the provinces) also kept 
its own government. The constitutional architects then . l isted the powers that they felt were 
essential to running a country: After long and, hotly-debated n�gotiations, they divided these 
powers between the federal Parliament and the provincial legislatur'es. The resulting powers were 

. then drafted into the Constitutional Act, 1867. Thus, this statute determines that P arliament has ' 
the power to make· laws in certain specified areas, the provinces in other specified areas, and that 
both have concurrent powers to make laws i n  yet other areas. 

. . 
. . 

'The distribution· of statute-making powers between the two'governments is set out primari ly .i n  
sections 91  and 92 of the Constitutional Act, 1867. Among other things, s. 91  declares· that the ' 

. e�.clusive legislative authority of the Parl iament of Canada includes the regulation oftrade and 
commerce, s. 9 � (2) ;  navigation  and shipping, s. 91 ( 1 0) ;  the seacoast and inland fisheries, s. 
91 (1'2) ; crimin,al law, s. 91 (27) ; and al l federal works and undertakings, s. 91 (29) ; and exceptions 
l isted in s. 92(1 0 a to .c) . Moreover, the opening paragraph of s. 91 provides the federal 
Parliament with the general or residual power to make laws for the "peace, order and good . 
government of Canada" jn relation to al l matters not coming within the classes of subjects . 
exclusively assigned to the provinces (hereafter referred to as the POGG power) . 

Section �2 of the ConstitutionAct, 1867 assigns to each
'
of the provincial tegislatures the 

exclus.ive power to make .statutes in relation to, among other things, most local works and 
undertakings, s .  92 (1 0) ; property and civil rights within the province , s .  92(1 3); and general ly al l 
matters of a merely local or. private nature within the province, S. 92(16) . 

Sections 9fand 92 of the ConstitutiiJn Act, 1867 provide an exhaustive distribution of legislative 
authority between two levels of government, which are to .be regarded as autonomous and 
equivalent. That is, the Constitution elaborates the whole area Of self government within Canada 
as between Parl iament and the provincial legislatures, each being supreme within its own sphere 
of authority. Thus, the powers of each level of government are exclusive and, taken together, are 
.exhaustive with respect to al l  legislative ·powers. Moreover, the federal and provincial :executive 
powers symmetrically compleinEmt the federal division of legislative powers. Section 52 of the 
Constitution Act; 1982, states that "the Constitution of Canada is the supreme law of the land, 
and any law that is not consistent-with the provisions of the Constitution is, to the extent of the 
inconsistency, of no Jorce and effect." This provi$ion ensures the supremacy of the Constitution 
over executive action. . . 

55 See generally Hatherly, Constitutional Jurisdiction in Relation to Environmental Law, Hogg, Constitutional Law of 
Canadf3� House of .Commons, Environment and the Constitution: Report of the Standing Committee on Environme(lt. 
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Since each grant of 'legisl<;ltive authority is characterized as "exclusive," legislative action by either 
l evel of government that exceeds the boundaries created by the division of powers and ' 
encroaches on the authority assigned to the competing legislature is beyond the legitimate scope 
of the enacting body. A law that is beyond the scope of the enacting body (ultra vires) is inval id ' 
s ince "a statute emanating from a , legislature not having power to pass it is not law."56 'As a 
result, the fai lure of one level of government to legislate to the full extent of its power does not 
entitle the other level to fil l the gap. 

Our way of l ife has changed dramaticaHy since 1 867. The 'co'nstitutional architects cQuld not have 
foreseen the need to regulate many present-day activities (aeronautics, telecommunications, the 
environnient) . Therefore, the categories of powers assigned to the ,two levels of govemment 
sometimes bear no direct relationship to the regulatory needs of society today. For this reason, it 
is difficult to examine the Constitution Act, 1867to determine whether regulating the ehvironment is 
a responsibi l ity of the federal or the provincial governments. 

, ' , 
Historically, the lack of foresight in assigning legislative responsibil ity for specific subjects was, in 
and of itself, of no major concern. As the ,interpreters of the Constitution, the judiciary has 
traditional ly been adept at squeezing a particu lar statute into one or other of the heads of power 
l isted i n  the Constitution Act, 1867. The Courts have enunciated tests that IQok af the ''tru,e nature 

, and character" of a particular piece of legislation, and then determine whether the subject matter of 
the legislation falls within the domain of eithe� the federal or provincial heads 6f power. Having 
characterized the leading aspectof the statute under examination, the Courts wil l  usually ignore 
,other features of the law, deeming them incidental and, therefore, not relevant for constitutional 
purposes. A statute is also presumed to be valid (intra vires) uritil declared i.nval id by the courts. 

, In certain situations, both levels of government can enact legislation dealing with th� same subject 
hlatter. This area of common domain is legally described as the field of "concurrent" legislative 
authority. 57 Concurrency may arise 'in one of two ways. The Constitutional Act, 1982 explicitly 
authorizes legislative concurrency in relation to certain subject matters, inclUding, for example, old 
age pensions and supplementary benefits and agricultur� ($ee sections 92A and 94) . Howev,er, 
the existence of concurrent competence is more often of judicial rather than statutory origin. As 
early as 1 883; the Privy Council stated in /::-{odge v. The Queen thata "subject which in one 
aspect a,nd for one purpose fal ls with in s. 9 1 , may in another aspect and for another purpose fall 
within S. 92."58 This "double aspect doctrine" acknowledges that some laws have both a federal 
and a provincial character and that both Parl iament and the provincial legislatures may pass laws ' .  , dealing with the subject matter. 

The existence of common, or shared, fields of legislative competence raises the possibi lity of a 
confl ict between a val id federal and a valid provincial l,aw. The doctrine bf paramountcy provides 

, that in cases of conflict the federal law prevails and the provincial law is rendered inoperative (but 
not invalid) to the extent of the conflict. A number of complex legal cases have attempted to define , .  , 
the term '(confl ict." While a simple definition is elusive, it seems that provincial laws may val idly , 

56 Quoted in Hatherly, Constitutional Jurisdiction in Relation to Environmental Law, p. 26, ' . 
57 Hogg, Constitutional Law of Canada, p. 84-85 ; Hatherly, Constitutional Jurisdiction in Relation to Environmental Law, 

p. 1 81 -185. 
58 Quoted in Hogg, Constitutional Law of Canada, p: 84. 
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require stricter standards than federal statutes on the same subject matter and not be held in 
conflict with the federal legislation. 

4.2.2 The Constit�tional Framework for Environmental Regulation 

. . . 

I n Friends of the Oldman River Society v. Canada (Minister of Transport), the Supreme Court of . 
Canada ruled that the C onstitution has not assigned the matter of the environment to either the 
provinces or Parliament Speaking for a unanimous n ine-person court (on this particular issue) ,  
Mr: Justice La Forest made the following comments:59 

The environment, as understood in its generic sense, encompasses the physical, economic 
and social environment touching several of the heads of power assigned to the respective 
levels of government. Professor D. Gibson put it succinctly several years ago [when he ' 
wrote] "'environmental management' does not, under the existing situation, constitute a 
homogeneous constitutional unit. ! nstead, it cuts across many different areas of constitutional 
responsibility, some federal and some provincial. '. " . "  When viewed in this manner it will be . 
seen thatin exercising their respective legislative powers, both levels of government may 
affect the e.nvironment, either by acting ot not acting . . . .  The exercise of legislative power, as it 
affects concerns relating to the environment, musLbe linked to the appropriate head of 

. 

power, and since the nature of the various heads ofpower under the Constitution Act, 1 867, 
differ, the extent to which the environmental concerns may be taken into account and the 
exercise ota power may vary trom one power to another. For example, a somewhat differenf. 
environmental role can be played by Parliament in the exercise of its jurisdiction over fisheries 
than under its powers concerning railways or navigation. . . .  The provinces may similarly act in 
relation to the environment under any legislative power in s. 92. Legislation in relation to local . 
works or undertakings, for example, will often take into account environmental concerns. . 

Clearly, both the federal Parl iament and the provinCial legislatures each have several heads of 
. power that may be used to justify environmental regljlations. An outl ine of the provincial and 
federal base::; for environmental jurisdiction follows. . 

4.2.2.1 . Provincial legislative Jurisdiction over the Environment . 

The bases for provincial legislation are contained in s. 92 of the Constitution Act, 1867. Three of 
the heads of power, s.92(1 3) "property and civil rights in  the province," s. 92(1 6) "generally all 
matters of a merely local or private nature in the province," and s: 92(1 0) "local works and . 
undertakings" are most relevant for regulating the environment. Moreover, by virtue of their .' ownership of most Crown rights to land and other natural resources within their boundaries .(see 
s. 1 09 of the Constitution Act, 1 867) the provinces can·exercise legislative control in order to 
protect the qual ity ofthose resources . 

Although the argument by some constitutional experts that the powers of the provinces are wide 
enough ''to cover most problems that might arise in' tbe field of erivironmental law,,60 might be 
overstating the case, there is no doubt that provincial powers for regulating the environment are 

59 . Friends of the Oldman River Society v. Canada (Minister of Transport), (1 992) 7 C.E.L.R.  (N.S.) 1 ,  at 46-49 (S.C.C. ) .  
60 Franson and Lucas, EnvironmentalLaw Commentary and Case Digests, p. 253. 
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extensive .. In an article entitled "Constitutional Jurisdiction Over Environmental Management in 
Canada," Prof. Dale G.ibson states;61 

. 

The provinces are certainly capable, without federal participation, of enacting a wide' variety 
of pollution .control measures. Their ownership of their natural resources empowers them to 
employ an almost untimHed range of legal techniques, including the imposition of pimal 
sanctions, to protecUhe quality ofthose resources. Their responsibility for municipal ' 

. . institutions and focal works and undertakings allows them to supervise 'such activities as . . sewage and garbage disposal. Their jurisdiction over civil rights enables them to regulate 
those portions of private law, such as the law of nuisance, that apply to polluting activities. 
And several other heads of provincial jurisdiction-the licensing and agricultural powers, for . example-could also be used to authorize certain types of control measures. . 

I n  the well known constitutional law case of Regina v. Lake Ontario Cement Ltd., the accused 
were charged with emitting a contaminant l ikely to impair the environment, contrary to the 
EnvIronmental Protection Act of Ontario. I'he trial j iJdge held that the legislation was ultra vires the 
province since pollution waS a matter of national and international importance fal l ing within the 
"peace, order and good governmeilt" clause of s. 91 ofthe (then) British North America Act, 1867. 
This ruling was overturned on appeal. The appeal court held that whi le pol lution was a matter of 
concern throughout Canada and, indeed, throughout theworld, the matters dealt with by the . 
Ontario legislation were property and civil rights in their origin, local and provindal , and fel l  within 

. provincial competence under heads 1 3  and 1 5  of s. 92 of the British North America Act, 1867. The 
. Court adopted a quotation fro.m a Supreme Court of Canada rul ing in a 1 923 oecision, as 
: fo l lows:62 

. 

The provincia/legislature$ ·have sLlch absolute power over property and �ivil .rights; as given 
them by s. 920l the British North America Act, item 13 thereof, that so long as they did not in 
fact encroach upon the powers assigned by the said Act to .the Dominion Parliament it would . 
be almost if!1Possible to question any such exercise of power. . . . ' . - . , 

There are four importim.t I
'
imitations to proyincial jurisdi�tion over environmental matters.63 First, the 

provinces cannot legislate with respect to matters assigned exclusively to the' federal Parliament ' 
by s. 91 . Secondly, the doctrines of concurrency and paramountcy hold that where val id federal 
and proviricial leg islation overlap, the provincial 1egislatiori is inoperative to the extent thatit is in 
di"rect confl ict with the federal law. (These two l imitations were disc:ussed in Section 4.2. 1 , of this 
Report.) The third l imitation, although not as clear, suggests that provincial legislation may not 
usually be appl ied to. the federal Cr.own. 

The fourth l imitation is particularly important for the purposes of this Report. Provincial jurisdiction 
. can on ly be applied' to matters within a ·province. The l imitations of provincial jurisdiction were 

del ineated by the Supreme Court of .Canada in the Interprovincial Co-operatives case that held 
that provinces are consti.tutionally precluded from statutori ly reaching out beyond their boundaries 
for regulatory purposes. Thus, al l rights to interprovincial and transboundary regulation belong to 

61 P. 79. 
62 Regina v. Lake Ontario Cement Ltd. ( 1 973), 1 1  C.C.C. (2d) .1 , at 9. .' . 
63 See generally; Franson and Lucas, Environmental Law Commentary and CaseOigests, at p. 253-255; Fairley, "The 

. Environment, Sustainable Development and the Limits of Constitutional Jurisdiction," p. 56-6 1 . 
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the federal �arl ic;lment. Because environmental threats often assume interprovincial arid 
international dimensions, even if the initiating cause is local , a strong federal regulatory role may 
be justified in appropriate circumstances. This opportunity wiU be discussed in greater detai l ' 
under the' federal POGG powers in Section 4.2.2.2. 

4.2.2.2 Federal legislative Ju'risdiction over the Environment 

" Federal legislative initiatives to protect the 'environment have historically been narrowly defined 
within t:1o[l-.Gontroversial areas of federal jurisdiction.64 The traditional justification for federal 
environmental statutes has included the criminal law power under s. 91 (27). This power enables 
Parliament to prohibit the violation of certain legally protected societal values and to pr.ovide for 
criminal sanctions concerning Such violations. Therefore it would be competent for Parliament to 
directly criminalize certain types of environmentally dangerous conduct. Federal statutes aimed at 
protecting public health, including the Food and Drugs Act, the Hazardous Products Act and the 

, , Ccmada Water Act, have all been justified, at teast in part, by reference to the criminal law power. 
One constitutional expert has concluded that'by focusing on the public health aspect of pollution, 
the. criminal law power may suppdrt 'a variety of differentfederal anti-pol lution laws.65 

There is some debate asto whether or not the use the federal criminal law must be restricted to 
control those activities that result in harm and risk to human health.66 Some writers have argued 
t�at Parl iament can criminalize directly those acts that endanger the integrity of the environment. 
Others argue that it is, at best, unclear whether the criminal law power can extend to protecting 
environmental harm in its own right. Moreover, the Courts have consistently struck down federal 
attempts to regulate certain activiti"es under the guise of criminal law. I n  this regard, the Supreme 

, Court of Canada has expressly stated that Parliament cannot invade the proper sphere of the 
provincial legislature simply by framing its legislation in the form of a prohibition coupled with a 

, penalty .6l 

The federal trade and commerce power, s. 91  (2) ,  has b"een viewed as' providing the federal 
government with an opportunity to regulate environmental matters that have an important 
economic d imension. However, the use of this head of power by the federal government to 

, regulate commercial activities has been a very restrictive interpretation by the Courts. As a result, 
the federal trade and commerce power has been confined to interprovincial or international trade 
, and commerce, while intraprovincial trade and commerce has been viewed a,s a matter coming 
within provincial power under the heading of "property and civil rights in the province," s., 92(1 3) .  
Nevertheless, it can be argued that this head bf power gives the federal government sufficient 
authority to restrict the interprovincial and international marketing of dangerous produCts (i.e. 

, ' 
64 See generally Fairley, "The Environment, Sustainable Development and the Limits of Constitutional Jurisdiction:� p. 

58-61 ; Hather'ly, Constitutional Jurisdiction in Relation to Environ,mental Law, p. 97-1 80; Emq,nd, "The Case for a 
Greater Federal Role in the, Environmental Protection Field." 

65 See Emond, '.'The Case for a Greater Federal Role in the Environmental Protection Field," p. ,663. Ttle criminal law' 
power has also been used to support federal laws aimed at the prevention of crime. For example, in Goodyear Tire 
and Rubber Co. v. R. the Supreme Court of Canada used the c;r.iminallaw power to uphold a provision in the Combines 
"investigation Act that authoriz:ed the Courts to make an order prohibiting futUre conduct which would constitute an 
offence under the Act. See Hogg, Constitutional Law of Canada, p. 2.86-287. 

66 See Hatheily, Constitutional Jurisdiction' in Relation to Environmental Law, p. 1 1 3-1 24; Northey, "Federaiisrn arid 
Comprehensive Environmerital Reform," p.  1 37-1 39. 

' 

67 See Hogg, Constitutional Law of Canada, P. 278�281 .  
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hazardous wastes} . It also justifies regulation concerning the interprovincial transport of 
dangerous goods. . 

The residual "peace, order and good government" (POGG) power outiined in the introductory 
· paragraph of s. 9 1  has had a checkered judicial history. Judicial interpretations of the parameters 
· of the federal legislatfve power covered by POGG have fluctuated from expansive to res!rictive. 
Nevertheless, the POGG power is currently viewed by many as potential ly the best . . 
opportunity for justifying extenstve federal involvement in environmental regulation. The cause for 
optimism by those who support a strong federal presence .in environmental regulation is the 1 988 

. 

Supreme Court of Canada rul ing in R. v. Crown Zellerbach Ltd. A narrow majority of the Court 
. (four out of seven judges) upheld a provision in the federal Ocean Dumping Control Act (now 
contained in Part VI of CEPA) th.at applied to marine pol lution in coastal waters within provincial 
boundaries. 

. . . 

The facts' oUhe case were fairly straightforward. The accus'ed, as part of its logging operation, 
deposited wood waste into marine waters within provincial territory, without a permit. This was 
contrary to the federal Ocean Dumping Control Act. The accused argued that the· Act was ultra 
vires Parliament as it applied to a provincial local work (a logging operation) dumping inert, non­
polluting materials ' into waters within the province of British Columbia. Writing for the slim majority, 
Mr. Justice Le Dain began his exhaustive analysis by dividing the federal . POGG a'uthority into 
two "branches": an emergency branch; and a branch to deal with any matter causing <'national 
concern." Although it was agreed that Parliamentclearly has power to deal with a grave . 
emergency without regard to the ordimlry diVision of legislative power under the Constitution, 
there was no suggestion that the control of ocean pol lution had reached such grave proportions 
so as to justify federal intervention through the emergency aspect of POGG� Therefore, Mr. 
Justice Le Dain concentrated on the "national concern" aspect of POGG. 

. 

Mr. Justice Le Dain concluded that the national concern doctrine could apply to subject matters · that did not exist at confederation and were thus not l isted in the division of powers, and to 
subject matters that were originally of a local . or a private nature in a province but which have . 
become matters of national concern. 

. 

At' least one writer has argued that the national concern dimensio� of POGG has enorm'ous 
potential for federal environmental reforms. This writer states:68 

It allows the federal government to legislate in matters clearly within provincial jurisqiction. In . 
particular, this branch of POGG may allow for the federal regulation of economic incentives, 
pollution compensation schemes, and an environmental bill of rights. 

. 

However, the federal potential to regulate the environment under the national concern doctrine of 
POGG must be approached with caution for at leasttwo reasons. First, the Court in  Crown 
Zellerbach clarified that "for a matter to qualify as a matter of national concern . . .  it must have a 
singleness, distinctiveness an� indivisibi l ity that clearly distinguishes it from matters of provincial 
concern and a scale of impact on provincial jurisdiction that is reconcilable with the fundamental 
distribution of legislative power under the Constitution."69 The federal government cannot group 

· provincial matters and mascarade them as a new national concern. Moreover, federal involvement . , 

68 See Northey, "Federalism and Comprehensive Environmental Reform," p. 1 4 1 � 
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cannot 'overly prejudice. provincial interests. The involvement must be nece.ssary for the interest 
of Canada as a whole. and the measures must be the least intrusive. to provincial interests. 

Secondly, Mr. Justice La Forest, writing for thre'e judges, presents a strong, well-rei3.soned 
dissent He characterizes the case as an attempt by feder?l legislatio'n to regulate an activity 
wholly within a province, taking place within provincial ly oWried marine water, involving a 
substance that was neither proven deleterious in any way no� had an impact beyond the l imits of 
the province. Justice La Forest .confirms that in  the Interprovincial Co-operatives Ltd. case the 
federal Parliament had exclusive legislative jurisdiction to deal with a problem that results fro!11 the 
release of a pollutant in one· province that has injurious effects in another province. 'But, he 

. 

contends that this principle does not apply to the facts of this case. He states:70 

All physical activities have some environmental impact. Possible legislative responses to 
such activities cover a large number of the enumerated legislative powers, federal and . 
provincial. To allocate the broad subject-matter of environmental control to the federal 
government under its general power would effectively gut provincial legislative jurisdiction . . .  
[while] sacrificing the prinCiples of federalism enshrined in the Constitution. As Professor 
William R. Lederman has indicated . . .  environmental pollution "is no limited subject or theme, [it] 
is a sweeping subject that is virtually all-pervasive in Hs legislative implications." If, he adds, 
it "were to be enfranchised as a new sl)bject of federal power by virtue of the federal general 
power, . then provincial power and autonomy would be on the way out over the whole range 
of local business, industry and commerce as enshrined to-date under the existing hea.ds of 
provincial powers. " . 

. 
. . . 

Justice La Forest then concl'udes that the impugned provision in the Ocean Dumping Control Act 
overreaches the federal POGG powers by attempting to regulate local matters having local import 
taking place on proyinciafly owned property. Matters.that fal l within the exclusive legislative 
jurisdiction of the province . 

. Mr. Justice La Forest returns to this theme in the 1 992 Supreme Court of Canada decision in 
Friends of the Oldman River SOCiety v. Canada (Minister of Transport). In upholding the 
constitutional validity of the federal Environmental Assessment and Review Process Guidelines 
Order, Mr. Justice La Forest spoke for the unanimoL!s nine person Court asJol lows:l1 

I earlier referred to the environment as a diffused subject, echOing what I said in R. v. Crown 
Zellerbach to the effect that environmental control, as a subject matter, does not have the . 
requisite distinctiveness to meet the test under the "nationalconcern" doctrine . . . .  Although I 
was writing for the minoiity.in Crown Zellerbach, this opinion was not contested by ·the 
majority. The majority simply decided that marine pollution was a matter of national concern 
because it was predominantly extra-provincial and internationalin character and implication, 
and possessed suffiCiently distinct and separate characteristics as to make it subject to 
Parliament's residual power. 

69 R. v. Crown Zellerbach ( 1 989)., 3 C.E.L .R .  (N.S.) 1 ,  at 32. 
70 P.  50�51 . . . 
71 Friends of the Oldman River Society v. Canada (Minister of Transport) (1 992) 7 C.E.L.R.  (N.S.) 1 ; at 46 . . 
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I n  summary, the national concern doctrine contained in the federal POGG power can definitely be 
.used as a source oUederal legislative authority fcir regulating many facets of the environment. It is 

· doubtful ,  however, that environmentaL management in· its entirety could be characterized as a 
matter of national conCern since this field is a complex aggregate of 'several subjects, some of 

· which form a substantial part of provincial jurisdiction . 

. I n  addition to the conceptual powers l isted in s. 9 1 , federal ju·riSdiction overthe environment may· 
be justified by reference to several functional powers l isted in s. 9 1 .12 These fi:JnctionaJ powers 

· give Parliament direct control over certain activities that have. dear environmental implications, 
including the .power to regulate the sea coast and inland fisheries, s. 9 1  (1 2) ; harbours ahd rivers 
and lake improvement, s. � 08; navigation and shipping, s. 9 1  ( 10) ;  and fe.deral workS and 
undertakings, S.  91  (29) and s. 92(1 P) . The federal fisheries power in particular supports 
extensive federal involvement ii l the field of water quality management because most waters 
support sqme ·f.orm of fishery and oecause protection of the fishery invariably requires the 
maintenance of high standards of water quality. Similar arguments can be made for the protection 
of fish habitat. . . 

Although not specifically enumerated, the federal power over spending bfthe p·ublic purse can 
exert considerable influence on the direction of environmental regulation.73 Those supporting an 
unrestricted federal power to spend public fu·nds argue that since the taxing power of the fe�eral . 
·government is unl imited, its power to spend �hould also be unl imited. By making· money available 

· to the provinces on condition that it be used to implement new environmental policies and 
practices, the federal government could do a great deal to encourage better environmental. . management. Indeed, a Joint Parl iamentary Committee on the Constitution of Canada saw a 
. continuation of the federal spending power as a means of achieving federal.-pmvincial cooperation 
in environme·ntal matters. Nevertheless, recent trends in fedenll-prbvincial relations suggest that 
conditional grants are in decline.74 It has been argued that the spending power entrenches an 
hierarchical image of federaF'provihcial relations where the federal government ranks supreme and · 
dictates terms to the provinces. Moreover, the extent of this spending power is restricted by the 
federal power to raise money . Given thE) current e<;;onomic cl imate, suggestions to use federal 
money to subsidize provincial.environmental activities or to influence environmental regulation wil l 

· be careful ly scrLJtinized. 

The federal �overnment has the executive authority to enter i.nto international agreements, 
including treaties and conventions.?5 Nevertheless, a series of court cases determined that 
constitutional ly Parliament. gains no additional domestic jurisdiction simply by virtue of acquiring an 
international obligation: Therefore, any legislation required to implement the obligations of an 

. international agreement must be passed by whichever level of government has legislative 
jurisdiction over thE) subject matter ofthe treaty. This. constitutional arrangement makes for 
extremely delicate negotiations between the, federal and provincial governments especial ly when 

72 . The distinction between conceptual and functional powers is discussed in Hatherly, (Jonstitutional Jurisdiction in 
Relation to- Environmental Law, p. 1 00 and 1 47; see also Emond, ''The Case for a Greater Federal Role in the 

.. Environmental Protection Field," p. 656. 
. 

73 See generallY Hogg, Constitutional Law of Canada, p.· 68-72; Emond, ''The Case for a Greater Federal Role in the 
Environmental Protection Field," p. 667-668. · 

. 
74 Northey, "Federalism· and :Comprehensive Environmenta: i  Reform," p. 1 62-1 65. 
75; See Hogg, Constitutional Law of Canada, p. 1 81 -1 96 . ·  
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Canada commits to implement and enforce international obligations to protect the 'environment but 
the subject matter fal ls within provincial jurisdiction. 

4.2.3 The Problem Restated 

, The present and the potential opportunity for CEPA to Incorporate pollution prevention str9-tegies 
is, in large part, driven by the constitutionai constraints discussed earlier. Gon.stitutional jurisdiction 

, oVer environmental matters in Canada is shrouded by two significant uncertainties: the uncertain 
'cha:racter of the scope of power of each level of government; and the uncertain character of the 
, relationship between these powers. The federal legislative powers to pass environmental laws 
may be considerable, but they :are definitely not clearly defined. Their parameters are uncertain, 

, and .they have all gone through a strained history of judicial interpretation. Perhaps most ' 
, importantly, there is no discernable l ink between the various heads of federal power that may 

accommodate environmental laws and the perceived societal needs for 'environmental 
management. I ndeed, the various federal heads of power may be completely unrelated to 
developing a comprehensive national environmental policy. The same can be said for provincial 
powers, 

" , " 
' The uncertainty surrounding the jurisdictional l imits for environmental regulation aJ lowsfor a 
spectrum of approaches that coLild be employed when attempting to justify new federal " 
environmental l;3.ws and policies. At ooe extreme, 'one can push for cbange of the current l imits of 
federalism and encourage the federal government to exercise broader and bolder responsibil ity " 
over the environment. For example, a discussion paper prepared by the Canadian Labour " 
Congress' Environment Committee, entitled The Environmentand the Canadian Constitution ' 
concludes that environmental jurisdiction must be defined in such a way "as to bring the 
environmerit essential ly under federal authority."76 In an address entitled "Toxic SU9stances in 
Canada: The Regulatory Role of the Federal Government," legal counsel for the Canadian 
Environmental Law Association made simi lar comments:77 

The fadeialgovernment is still plagu�c;J by what r would �all conservative legal advice iii 
relation to its constitutional authority to act in environmental matters. We submit that the 
constitutiona/c()nstraints invoked by Environment Canada are more perceived than real, and 
we suggest that ,a number of heads of federal power can be used to support and justify a 
strong national taxics program. 

" ' 
At the other extreme, one can al low Canadian federalism to evolve at its own pace, but push for 
much stronger administrative cooperation between the federal and provincial governments. The 
recognition bf the concept of "cooperative federal ism" as the primary means to affect 
" environmental change has been embraced by several constitutional experts ,78 as well as the 
House of Commons Standing Committee on Environment. In its 1 992 Report, Environment and " ' 
the Constitution, the Standing Committee recommended that ''the environment be regarded as, an 

76 P. i) Summary. 
7� P. 41 . , 
78 See; for example, Franson and Lucas, Environtnental Law Commentary and Case Digests, p. 277; Northey, 

"Federalism'and Comprehensive Environmental Reform," esp. p. 1 62-1 77; Fairley, "The Environmental, Sustainable 
Development and the Limits of Constitutional Jurisdiction;" at p. 66-70. 
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area of shared jurisdiction, in which'concurrency and partnership are the appropriate and effective 
basis for governmental action." 79 

. . 
� .  . 

. Certain ly, there are positive and negative aspects associated with either extreme-there is no 
clear' or final answer. Both of these perspectives wil l  be discussed, as appropriate, when the 
present and potentiaL opportunities for incorporating pol lution 'prevention strategies into CEPA are 
examined in Section 4.3. Nevertheless, a cautionary note for those insisting on a stronger federal 
presence in regulating the environment, arguing its national and international implications. The 
dissenting judgement by Justice La Forest in the Crown Zellerbach case, where he stated tliat "to 
allocate the broad subject-matter of environmental control to the federal government under its 
general power would effectively gut provinCial legislative jurisdiction" was echoed by the . 
unanimous Supreme Court of Canada in the Oldman River case. Speaking for the ful l court, Mr . 
. Justice La Forest stated that ''the exercise of legislative power, as it effe<:;ts concerns relating to 
,the environment, must, as with other concerns, be l inked to the appropriate head of power, and 
since the nature of the various heads of power under the Constitution ACt, . 1867, differ, the extent 
to which environmental concerns may be taken into account in the exercise· of the power may 
vary from one power to another."80 

This reasoning was adopted in a recent case by the Quebec Superior Court. I n  R. v . . Hydro­
Quebec, the Court declared certain sections of a CEPA I nter.im Order applying to releases of 
PCBs into the environment ultra vires the federal Parliament. The Court rejected the federal 
argument that the impugned provisions of the· Interim .order could be justified by. reference to 
either the national concern doctrine of the POGG power or .the criminal law power. Adopting the 
reasoning of Mr. Justice La Forest in the Crown Zellerbach and the Oldman Rivercases, the 
Court held that the dumping of PCBs into a river comprised a localized release within the 
boundaries of a province where it was.not 'proven that such release. inevitably spread to one or 
more other provinces. The Court concluded:81 

. . 

There is certainly a clear tendeFlcy for environmen}al matters to be referred to a central 
authority b�cause of new cjoncerns arising fromproblems related to the universal deterioration 
of the environment. Howe.ver, in Canada, the primacy of the Constitution prevents this from 
being implemented as is intended by the federal Parliament /n this subsection of the Interim 
Order. 

. " 

. 4 . 3  A NA LYZING C E PA FOR ITS P O L LUTION P R EV ENTION P OT E N T I A L  

. CEPA is  divided into nine parts, plus a preliminary section that inc;:ludes its long 
'
title, a declaration, . 

the preamble and severa.! prel iminary matters contained in sections 1 t0 6. Part VI I I  of CEPA 
dealing with consequential amendments and repeals (s. 1 40-1 48); and Part IX dealing with the 
coming into force of the Act (s, � 49) are not relevant to the subject matter of this paper. The 
following sections of this Report wil l "analyze CEPA by referencing the relevant Parts of the Act. 

79 P. 1 7. 
80 P. 49. 
81 . P, 1 6, 
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4.3.1 ' Preliminaries 

I n  principle, the long title, the declaration and the preamble are designed to provide an 
unambiguous statement of the intention of the statute. A careful ly drafted preamble is especrally 
useful as a mechanism to educate interested parties, including the lay public ahd the judiciary 
about the purpo$e and goals of the legislation. Often a preamble is used when th� legislative . 
response in' regulating the subject matter is relatively recent. I,n such instances, the preambl.e ' 
unequivocally alerts the public and the judiciary to the intrinsic worth and public support for the 
law, and the need to approach' ilwith the seriousness that it deserves. As a matter of law, a 
preamble is an i ritegral part of the statute that the courts must use as an interpretive aid. The 
federal ' Interpretat

i
on Act states in s. 1 2  that ''the preamble of an enactment shall be read as a part 

thereof intended to assist in  explaining its purport and object." Unquestionably, the serious tone 
of CEPA's prel iminary provisions underscores the need to protectthe environment and human life ' 
and health for the well-being of Canada. The preamble :especial ly, alerts the reader to the fact 
that the Act itsel fwi l l  be comprehensive in scope, wide�ranging in its appl ication and resolute in 
its implementation and enforcement ' .  

I n  addition to establishing the overriding principles, the CEPA long title, declaration and preamble 
also highl ight federal arguments to constitutionally justify its role in the subject matter covered by 
the Aq.82 The focus in the long title on the protection "of human l ife and health," and in the 
declaration on the need to proteCt the environment as "essential to the well-being of Canada" are , 
directly relevant to the federal criminal law power. In  the preamble, the statement that the 

, presence of toxic substances in the 'environment is a matter of "national concern" employs the 
exact wording of the doctrine applicable to the federal POGG power. Recognition that toxic 
substances, once introduced into the environment, carinot always be contained within geographic ' 
boundaries and that Canada must be able to fulfi l its international environmental obligations, 
support the interprovincial and international dimensions of the federal regulatory power. 

Neither the declaration nor the preamble contain any direCt reference to the principle of pollution 
prevention. This omiSsion in no way hampers the abil ity of the Act itself to incorporate pol lution 
prevention strategies. Nevertheless, given the fundamental importance of pollution prevention as 
a phi lo�ophy as wel l  as a strategy and the· role of the preamble in articulating fundamental 
pri'nciples,. it may be that a reference to pol lution prevention would be appropriate. 

While a separate " Whereas" clause in the preamble may.be acceptabJe; the concept Can also be 
introduced by simply adding a phrase to the second Whereas c1au$e as foflows: 

Whereas toxic substances, once introduced into the environrrent, are difficult to control and 
cannot always be contained Within geographic boundaries; 

, 

82 In testimony to the Standing Committee on the Environment, a former federal Minister of the Environment stated: 

When we devised . . .  the Canadian Environmental Protection Act, we wer:e advised by the lawyers secon,ded to us by 
the Department of Justice and by our internal legal experts that we would be on very shaky constitutional and legal 
grounds to the extent that we strayed in weaving our legislation away .from, principally, the peace order and good , 
government provisions of the C.onstitution and the fede�al criminal jaw power having to do with health, life and safety. 

See House of Commons, Environment and the Constitutio.n, p. 30. ' 
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'As a statement bf fact , this, phrase should be acceptable to m()st parties and should al low a great 
' 

deal of scope in alerting interested parties to the principles and strategies of pollution prevention. . . . . . : . . , . ' 
Section 2(a) of CEPA provides one of the few direct references 'to pol lution preve�tion. I t  states 
that in  the administrgtion of CEPA, the Government of Canada shall ,  having regard to the . 
Constitution, ''take both preventative and remedial measures in protecting the environment" 
(emphasis added) . Section 2 (i) states that in administei"ing the Act, the government 'must also 
"erideavourto protect the environment from the release of toxic substances" (emph;:tsis added) . 
Although s.2(i) is l ikely broad enough to al low the federal government (most obviously' 
Environment Canada) to encourage the use of source reduction strategies as a means to reduce 
the "release of toxic substances" to protect the environment, it is l ikely not broad enough to 
support strategies that encourage the reduction in use of toxic substances. Nevertheless, the 
more general directive in 2(a) that Environment Canada shall take preventative measures in ' 
protecting the environment is certainly broad enough to accommodate toxics use reduction 
strategies, if pollution prevention is defined to include toxic use reduction as well as source 
reduction. . . ' .  - .  

' By establishing the administrative duties under CEPA; s .  2 provides an excel lent opportunity to 
emphasize the importance of pollution prevention in protecting the environment. A possible 
amendme8t 'to. s .  2 incorporating this concept might read that the Government cif Canada shal l :  .. 

, , 
s. 2(aa) engeavour lo incorporate pollution prevention as a pfiority strategy in protect;ng the 
environment; , 

, ' 

Although there will undoubtedly be some debate as to whether pol lution prevention should be "a 
, priority strategy" or ''the fi rst priority strategy,i' the recognition ,of the use of:pol lution prevention 
strategies as an integral part of an overall management plan for protecting the environment is ' 
clearly important. Such an amendment wi l l also be sensitive to constitutional constraints given the 
wording, of the, i ntroductory sentence in s. 2 that the federal g'overnment can only carry out the ' 
administrative dutie:s of CEPA " having regard to the Constitution and the laws of Canada." 

Section 3 provides definitions for several, key words and phrases used throug
'hout CEPA. 

, Currently there is no defin ition provided for any of the terms normally assoCiated with pollution , prevention, including taxics use reduction or source reduction. If CEPA .is amended to expressly 
accommodate pol lution prevention in itiatives (such as, adding s. 2(aa) as suggested,earl ier) then 
a clear definition for pollution prevention must be included in s. 3. In this event, the suggested 
definitions, provided in Section 2 .5.4 of this Report should be considered:83 

"Poilution prevention" means any practice that avoids, reduces or eliminates the use of toxic 
substances or that avoids, reduces or eliminates the creation of pollution, without creating or 

. . '  . ' 
83 The definition of poll ution prevention embra�es, at the "front end," the concept of toxics use reduction. It also 

provides some examples of p'ractic!'ls that would be considered pollution prevention in itiatives. Howe'ver, it does not ' 
expressly provide a cutoff point by defin ing thE! "back end" of pol lution prevention. Given that CEPA ,  in principl e, 
ef!ibra6es a complete range of regulatory activity, from pol lution prevention through pollution control to remediation 
efforts, it may be that clearly defining the boundaries where pollution prevention ends and pol l ution control begins is 
not essential. However, if this is not the case then the discussion wil l  evolve'around the role of recycl ing, particularly 
out-cif-process but in-house recycl ing as the end point for pollution prevention, or the beginning point for pollution ' 
control .  The definition of pollution preventio"n in s. 3 of CEPA would then need a clear statement of activities that 
would not be considered pollution prevention, i n '  addition to activitie� that would be considered pollution prevention. 
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shifting new risks to communities; workers, consumers o( the environment. This includes; but 
is not limited to: 

. . 

equipment modifica tions, . 

process changes, 

materials or feedstock substitution, 

•• . design modifications; 

technological modifications, 
. . . 

'
. . 

modifications in production activities including housekeeping practices, 

training and inventory control, 

operating efficiencies, 

product reformulat[on. and redesign.· 

Pollution m(Jans: 

Any substance regulated by the Canadian Environmental Protection .Act as an unwanted' 
substance, including unwanted toxic s!lbstances, fuels or fuel additives or contaminants, 
nutrients, air contaminants, and other sUbstances as defined by CEPA. 

. 
Section 5 allows the Environ;"ent Mini�ter or the Health and Welfare Minister, or both, to establish 
committees to obtain advice for the purpose of carrying out their duties under CEPA. . . 

. 
Undoubtedly, an advisory ;committee ·could be established·to 'report on any facet of pol lution 
prevention, even without any changes to the current CEPA. The multi-stakeholder advisory 
commiUee established to provide recommendations on a national pol lutant release inventory for 
Canada is an excel lent example of the opportunities afforded by this provision. Therefore, no 
<;:hanges are recommended to this s.ectio!l . . 

Given the uncertainty of the scope and l imits of federal regu latory power over the environment, 
the poten·tial for confrontation with the provinces over federally legislated pollution prevention . 
activities is real and significant. If the approach · selected by federal regulators leans toward 
cooper;3.tive federalism .as opposed to rnoving, forward uni laterally, then s. 6 ofCEPA holds · 
tremendous potential .  Section 6 states that the Minister ofthe Environment shal l ,  in cooperation 
with the provinces; establish ·8. Federal-Provincial Advisory Committee (FPAC) to provide advice 
on, among other things, enviro·nmental matters that are of mutual interest to the federal and · 
provincial governments and to Which CEPA relates. Section· 6 further states that the purpose for 
establishing such a committee is to avoid conflict between, and dupl ication in, federal and 
provinCial regulatory activity, to establish a framework for national ·-action and to facil itate 
cooperative actions in matters·affecting the envi ronment. The scope of pol lution prE;3vention is 
such that several initiatives wil l  fall with in the purview of provincial jurisdiction, other facets wi l l  
allow for direct federal i nvolvement, while sti l l  o.ther comporients can legit(mately be regulated by 
both jurisdictions. 
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The reality of the constitutional constraints underscores the value of FPAC working to develop a 
comprehensive, effective pol lution prevention strategy that accommodates the needs of al l 
stakeholders, including regulators and industries who want to avoid costly, 'duplicative and 
inconsistent regulation. Currently, the FPAC Working Group on Controls Harmonization (Ozone­
Depleting Substances) is developing a coordinated national strategy to el iminate ozone-depleting 

. substances in Canada-an effort direc;tly in l ine with the principles of pol lution prevention and 
cooperative federalism. The broad manqate of the FPAC to advise on "environmental matters that 
are of mutual interest . . .  and to which th,is Act relates" can accommodate pol lution prevention 
concepts and strategies without the need to amend s. 6. , 

4.3.2 Part I: Environmental Qual ity Objectives, Gu idel ines a,nd Codes of Practice 

Section 7 provides that the Minister of the Environment may collect data, conduct rese.arch and , establish demonstration projects 01') the "control arid abatement of environmental pol lution." I n  
carrying out these activities, the Minister may sponsor, and niay act alone or in cooperation with 
any government, institution or person in conducting research related to the control or abatement of 
environmental pol lution. The ,pol lution prevention opportunities provided by federal technical 
assistance programs are considerable. As i ndicated in Section 3.2.4 of this Report, virtually all of 
the U .S. legislation rel ies heavily on voluntary outreach and assistance programs in a 
col laborative approach tc) achieving pollution prevention. The use of the federal spending power 
along with the statutory mandate provided by s. 7 provides the Minister with a l l  the authority 

. needed to implement any or all of the technology assistance initiatives l isted in  section 3.2A. 
However, for greater certainty, it may be appropriate to amend subsections7(c) , (e) and 7(3) to 
inClude the word "prevention" immediately before the phrase "control and (ibatement of 
environmental pol lution." As in the U.S. legislation, teohnical assistance initiatives would be 
voluntary in nature. 'It would be up to individual parties potential ly affected by the in itiatives to " 
decide whether or not they would l ike to avail themselves of the proffered opportunities. 

Section 8 of CEPA g ives the Minister of the Environment extensive authority to formulate non­
regulatory instruments that provide environmental quality guidance to interested parties, including 
iridustries and federal and provincial ' regulators. Among other things, s. 8 provides that the · 
Minister shall formulate: 

. 

environmental qu�l ity objectives specifying .goals or purposes toward which an 
environmental control effort is directed, including goals or purposes stated in quantitative or . qualitative terms; 

release guidel ines recommending l imits for the release of substances into the environment from 
works, undertakings or activities; and 

. 

environmental codes of practice specifying procedures, practices or release l imits for 
environmental control relating to works, undertakings and activities during any phase at their 
development and operation, including the l6cation , design, construction and start-up phases. 

Section 8(2) states thaUhe objectives, guidelines and codes of conduct can relate to recycl ing, 
reusing, treating, storing or disposing of substances or reducing the release thereof into the 

.' environment, or to works, undertakings or activities tliat may affect the environment. in carrying 
out ,the responsibi l ities conferred by s. 8, the Min ister may consult with the government of any 
province or any person interested in 'the qual ity of the environment or the control or abatement of 
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" environmental pol lution. The Minister may also organize multi-stakeholder conferences to discuss 
activities permitted by s. 8. " . ' " 

The non-regulatory nature of the instruments outlined in s. 8 and the wide scope given to the 
Minister in formulating these instruments ensLJre that this provision is well-suited to the 
development of voluntary pol lution prevention strategies. I ndeed, individuals and organizations 
th"at favo"ur strong federal guidance in developing voluntary pol lution prevention strategies rely 
heavily on s. 8. For example, s. 8(1 ) (a) , providing for the formulation of environmental quality " 
objectives specif.ying goals toward which an environmental control effort is directed, could 
accommodate generic reduction targets (such as, a 50 percent reduction in the release of 

, persistent toxic substances by the year 2000) . It could also accommodate specific reduction . 
targel:s " (such as, a phas"e-Qut of CFCs by 1 997, and of methyl chloroform and other rl1ajor ozone- , 
depleting substances by the year 2000) .84 Section 8(1 )(d) , al lowing for the formulation of codes 
of practice specifying procedures or practices for environmental control relating to works, 
undertakings (including businesses) or activities, perhaps in ·conjunction with s .7(1 ) (e) allowing 
the Minister to formulate comprehensive plans for the control and abatement of pol lution, provides 
ample authority for developing model pollution prevention plans, including environmental auditing 
and environmental quali·ty management procedures. These model plans could be generic or 
specific to particular industries. 

" 

' , Section 8 has already been used effectively to encourage pollution prevention . For example, the 
Environmental Choice Program is a voluntary, consumer-driven strategy that uses non-regulatory 
incentives to encourage businesses and consumers to make environmental ly sound decisions. 
An independent Soard establ ishes criteria for products and services to ensure that they are 
"environmental ly preferable."85 Certification as environmental ly preferable by the BoWd entitles. 
a product or service to use the EcoLogo. By March 1 992, the Environmental Choice Program had 
finalized 1'9 product "guidelines, including guidelines for water-based paint, energy efficient lamps," 

. water-conserving products, ethanol-blended gasol ine and zinc-air batteries. More than 650 
products from 1 20 companies are entitled to use the EcoLogo. 

" . Each year, Environment Canada reports on the development of non-regulatory in itiatives 
resulting from the s. 8 directives in CEPA. The January 1 993 report identifies dozens of codes of 
practice; guidelines and objectives that are either completed or under developm"ent.86 Many are " , 
directly applicable to poll-ution prevention in itiatives� For example, the "Code of Practice for the 
Reduction of CFC Emissions from Refrigeration and Air Conditioning Systems" provides of 
technical advice "and guidance on how to reduce QFCs, and to the extent possible, HFCs and 
HCFCs in residential , commercial arid industrial refrigeration units; heat pumps, and air 
conditioning. The intended audience for this Code includes those involved in the design, 
manufacture, instal lation, servicing and final disposal of all commercial, industrial and residential 

. 

. 84 If a quantitative target" is developed, great c.are must be taken to" ensure that it is viab
"
le. " This means, in part, that the 

reduction number is scientifical ly sound, can be achieved without imposing unreasonable costs on industry, wi l l  not 
lead to substitutions that are potential ly of greater risk to human health or the environment. A clear workplan 
designed to ensure attainment of the target within a: specified timeframe is also necessary. The 1 99 1  (proposed) . 
Amendments to th.e Resource Conservation and Recovery Act instructs the li:PA to establish an advisory board of 
technical experts frolTI i n-clustry, government and public interest groups to provide recommendations to the EPA on 
goals for toxics use and source reduction in industry. 

85 See generally,  Environment Canada, Environmental Choice Annual Report, 1 990; Environment Canada, Canadian 
Environmental Protection Act: Report for the Period April 1 991 t6 March 1 992, p. 1'6-1 7. 

86 Environment Canada, Report on Codes, Guidelines and Objectives in Cons.ervation and Protec:tion. 
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. . '  , . . . refrigeration and air conditioning systeniS, inciuding mobile air conditioners. In  conjunction with the 
new code, Environment Canada is developing training programs for technicians who work with 
rE;lfrigeration and air conditioning units. Obv[ously, the potential for developing pollution . prevention codes of practice, objectives and 'guidelines, using the curr�nt s. 8, is significant. 

Nevertheless, certain amendments could be considered to darify the pol1ution prevention 
opportunities in s: 8, such as the following: 

8(1) . . .  the Minister shall formulate 

(a) Environmental quality objectives specifying goals or piJrposes toward which pollution 
prevention or environmental control efforts are directed . . .  

(d) Environmentalcodes of practice specifying procedures, practices or release limits for 
. pof/ution prevention or environmental contrQI . . .  

(e) Pollution prevention guidelines outiining pollution prevention initiatives; including pollution 
prevention plans relatin" to works. undertakim;;s and activities durin" any phase of their 
develOpment and operation. . 

. '  

(2) The objectives, guidelines 'and codes of practice referred to in subsection (1) shall telate to 

, . (aa) pollution orevention: . . .  . . . . 
(3) in carrying the responsibilities conferred by subsection (1), the Minister may 

(a) consult with . . .  any person interested in the quality of the environment or the prevention 
Q[ control or abatement of environmental pollution. 

4.3.3 Part I I :  Toxic Substances 

4.3.3. 1 Introduction 

When the Government fi rst introduced CEPA as a draft bi l l  in 1 986, a number of its proponents 
labelled it the rrios� comprehensive piece of environmental fegislation in 'the western ,hemisphere. 
Indeed, many viewed CEPA as the cornerstone of Canada's Green Plan for a  Healthy 
Environment. Under CEPA, the federal government committed to a "l ife-cycle" management 
approach to toxic substances. Part I I  of CEPA is the heart of this national regulatory action plan. It 
sets out procedures for the id�ntification and assessment of toxic substances and provides for 
the establishment of regulations arid other controls to govern their import, .man'ufacture, 
transportation , storage, use, sale ,  export, discharge into the environment and u ltimate disposal. 
This Report, will discuss the pol lution prevention potential of Part I I ·  under the following headings: 
regulating existing chemicals; regulating new substances; information generation and access; 
federal-provincial partnerships;' and' prohibitions. 

4.3.3.2 RegLiiating Existing Substances 

Section 25 states that the Minister of .the Environment shall compi le an i nventory of substances 
that are considered to be "in use" in Canada. I n  1 991 , Environment Canada produced the fi rst 
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Domesti.c Substances List (DSL) . It contained an inventory of more than 21 ,000 substances 
manufactured in, or imported into Canada on a commercial scale. Section 1 2  requires the Ministers 
of the Environment and Health and Welfare to prepare and publish a Priority Substances List " 
(PSL) . This l ist identifies a l imited number of substances in use in Canada that may be harmfUl to ' 
,the environment or may constitute a danger to human health. The Ministers must then assess the 
substances on the PSL to determine whether or not they are "toxic" as defined by s. 1 1  of CEPA. 

Section 1 3  requires that when a substance on the PSL is assessed, the Ministers shall prepare 
a,nd make public a report of their assessment, publish a summary of the report in the Canada 
Gazette and indicate their intentions with respect to that-substance. If the assessment concludeS 
that a substance is toxic, ' as defined by s. 1 1 ,  the Ministers prepare a Control Options Report 
'(sometimes referred to as a Strategic Options Report) . This report must include a statement of 
whether the Ministers intend to recommend that the substance be added to the List of Toxic 
Substances, as provided in s. 33(1 ) of the. Act, and whelher regulations wil l be made under s. 34 
with respect to the substance. Section 33(1 ) states that the Governor-in-Council (the Cabinet) 
may, if satisfied that a substance is toxic, on the recommendation of the Ministers; as outlined in 
the Control Options Report, make an order adding the substance to the List of Toxic Substances 
in Schedule I to the Act. Ifthe substance is placed on the List of Toxic SUbstances, then s. 34(1 ) 
states that the Governor-in-Counci l may, on the recommendatiori of the Ministers, and after the 
FRAC is given an opportunity to provide its advice under s. 6 of the Act, make regulations for the 
effective control of the substance. 

. 

When a substance is bel ieved to be toxic, or when a substance specified on the List of Toxic 
Substances is not adequately regUlated and represents a significant danger to the environment or 
to human life or health, s. 35 ofCEPA gives the Minister ,of the Environment, with the concurrence 
of the Minister of Health and Welfare, the authority to take immediate action by issuing an Interim 
Order. The I nterim Order may contain any provision prescribed in a regulation made pursuant to 

" s. 34(1 ) . ' , . 

The scope of the regulatory power l isted in s. 34(1 ) for substances deemed to be toxic is 
considerabl-e and provides the framework for their cradle-tci-grave regulation. Many of these 

, regulatory powers hav� the potential to incorporate pollution prevention strategies. Among other 
things, the Governor-in-Council may make regulations with respect to a Schedule I substance 
providing for, or imposing requirements respecting: 

the quantity or concentration of -the substance UWt may be released i nto. the environment; , , . . ' .  
the commercial , manufactljring or processing activity in the course of which the substance may . , 
be released; , 

' 
'. ' .  . ' .  • the quantity of the substance that may be manufactured , processed, used, offered for sale or 

sold in Canada; 
" ' , 

the quantities in  which the substance may be used or imported; 

the total , partial or conditional prohibition of the manufacture, use, processing, sale, import or 
export of the substance [this clause is of particular note for pollution prevention strategies] ; 
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the submission to the Minister, on request or at such times �as are prescribed, of information 
relating to th� substance; 

. 
the maintenance of records for the admin istration of any regulations under the section; and 

the conduct of sampl ing, analysis, tests, measures or monitoring of the substance and the. 
submission of the results to the Minister. 

Setting aside jurisdictional questions, -there is no doubt that the current scheme established by 
Part I I  to regulate existing toxic 'substances provides ample opportunity for incorporating p61 1ution 
prevention strategies. - . .  - . . . . 
A fundamental precept of the pollutio n  prevention phi losophy .is to ban, or phase out with in ,a 
specified timeframe (sunset) , persistent toxic chemicals that cannot be controlled once released 
into the environment: This principle has been characterized as the concept of "zero discharge." As 
discussed earlier, the Great Lakes Water Quality AgrfJ£;Jment, signed by the United States and 
Canada, obliges each party tq ''vi rtually el iminate" the discharge of persistent toxic chemicals� 
Canada's GreenPlan also accepts as a national goal the virtual elimination of the discharge of 
persistent toxic substanc�s into the environment. The current CEPA, without amendment, can 
provide the legal authority to implement the zero-djscharge concept. Following identification, the 
substances of concern could be placed on the PSt. If warranted, following an assessment and 
the public release of a Control Options Report, the Governor-in-Council could place the 
substances on . the List of Toxic Substances in Schedule I. Once on Schedu le I ,  the toxic 
substances could be dealt with pursuant to the regulation-making powers under s. 34. Section 
34(1 ) ( 1) includes regulatory authority to compel the 'total ;  partial or conditional p rohibition of the . 
manufacture, use; processing, [or] sale . . .  of the substance . . .  " 

,Certainly, a strong argument can be advanced that S. 34(1 ) ( 1) i s  broad enough to ipcorporate, not · ' 

only source reduction strategies, but also toxic use reduction strategies by banning or sunsetting 
the use of certain toxic substances. I ndeed, several regulations have already been enacted to 
accomplish this very goal . For example, the Gasoline Regulations , which came into force in 1 �90, . 
prohibit the use of leaded gas in most vehicles including-automobiles. The Pulp and Paper Mi l l  
EffluentChlorinated Dioxins 9.nd Furans Regulations, which came into effect in May 1 992, prohibit 
the release into the 'environment of effluent that contains any measurable concentration of dioxins 
or furans. A number of completed or planned regulations ban, sunset or substantially reduce the ' 

· use ofvari6us toxic substances, including several ozone-depleting chemicals (CFCs, halons, 
· metho[ chloroform and carbon tetrachloride). ' . 

Another facet of the pollution prevention principle is the use of a multj:-medium approach in 
regulating toxic substances. Reference has already been made to the attempts by New Jersey 
and Massachusetts to implement facil ity-wide, multi-medium permitting systems to ensure that a 
reduction in the creation of a .pol lutant does not result in a transfer and subsequenUncrease in 
release of that pol lutant in another medium. In  principle, the multi-medium approach attempts to ' 

reduce or el iminate the creation of pol lutants from a particular company within a particular sector 
· (such as pulp and paper mi l ls within 'the industrial sector) as wel l  as between sectors (municipal 
incinerators or landfi l ls as well as pulp and paper mi l ls) . The intent is to reduce the total load on 
the environment from all point sources and non-point sources. This principle brings to the fore the · constitutional constraints that must be addressed by federal and provinCial governments. 
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However, this principle also highl ights the opportunities associated with federal-provincial 
. cooperation and the promising role to be ·played by Control Options Reports. 

The reality of the constitutional constraints is such thaUhe federal government may be able to: 
prohibit, for example, the release of an ozone-depleting substance into the air, but may not be 
.able to prohibit the disposal of that substance into a municipal landfi l l .  However, there is nothing 
to prevent a Control Options Report from recommending pol lution prevention strategies that 
embrace a multi-medium perspective wherein those aspects ·of the problem under federal 
jurisdiction can be regulated and those aspects of the problem under provincial jUrisdiction· can be 
dealt with through model guidelines or codes of practice, The Cont�ol Options Heport .is especially 
well-suited to this approach because of the extensive consultation bui lt into CEPA. This 
consultation goes beyond th� interaction between the federal and provincial governments, as it 
also involve.s interested private sector stakeholders. For example, in establishing the PSL, the 
Ministers appointed an independent multi�stakeholder adViSOry panel of experts to provide them 
with recommendations. The assessment report on the status of a PSL substance under s. 1 3 (1 ) 
must be made available to the public. Any person may appeal a recommendation made in an 
assessment to an independent Board of Review. the Governor-in-Council cannot make any 
regulations unti l after the FPAC has been g iven an opportunity to provide its advice on the 
proposed regulations. And the proposed regulations are themselves subject to specific public 
comment provisions and regulatory impact analysis before they are finalized. 

The use of the Control Options Report to identify pol lution prevention opportunities (both federal 
and provincial) deseNes further discussion. I n  October 1 992, the I ndustrial Programs. Branch of . Environment Canada released a discussion paper that outl ined a proposed process for preparing 
Strategic (Control) Options Reports for releases of priority substan·ces deemed to be toxic.8? 
The goal in developing . the strategic options is to fairly: efficiently and quickly discuss, develop 
and implement various options aimed at reducing releases of toxic substanc.es into the 
environment. The discussion document recommends that a sectoral multi-stakeholder consultativ� 
committee be established to develop strategic options for each targeted sector. I n  addition to 
providing a great deal of information about the substance and the sector in question, inciuding the 
emission profi le Of the substance, the Committee should consider including in its report th"e current 
regulatory and non-regulatory approach being taken to reduce releases by federal , provincial, 
U .S� government.arid private-sector agencies . .  The document also outJ ines 1 2  options that the 
Committee should consider when developing recommendations. These include: 88 

voluntary action by industry; 

toxic use reduction planning similar the approaches used in Massachusetts; 

the use of economic instruments; 

education and/or public aWareness programs; 

the use ofCE'PA Guidelines and Codes of Practice, and the use of provincial instruments; 

. 87 Environment Canada, P.roposed Process forthe preparation of Strategic Option.s Report forRe/eases of Priority 
. Substances Deemed to be roxie, prepared for the I ndustrial Programs. Branch, August '1 992" 

. 

88 Attachr:nent I of Enclosure 9, p" . 1 -2. 
. 
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the use of.CEPA regulations; 

increased enforcement of existing regulations; and 

targeted .research and development programs to develop sQurce reduction technologies . . 
. Finally, the discussion document strongly recommenos thatmulti-stakeholder consultation be 
encouraged throughout the entire process leading to the preparation ana completion of Strategic 
Options Reports. 

. . 

Section 34(1 ) ,  as written, may i3.lIow the Governor in Cbuncil to make regulations to compel 
industries that use, produce, ,generate or releas� S9hedule I substances to prepare a pol lution 
prevention plan, with periodic updates,' and summaries: ,Section 34(1  ) (r) in particular provides for 
regulations to give the Minister, on request or at presc'ribed times, "information relating to th� 
substance." However, given the burde'n (real or perceived) that would be placed on certain 
industries compelled to produc� these documents and the possible penalties attendant with non-

. . compl iance, the regulatory powers regarding compulsory plans should be unequivocal . . 

, Although the provisions outlined in s. 34( 1 ) ,  and in particular subsections 34(1 ) (1) and 34(1 ) (r) are . ' 
l ikely broad enough to justify federal pol lution prevention .in itiatives to reduce the use of toxic 
substances and ,the creation of pol lution, a further provision may be considered, as fol lows: 

; 34(1)(aa) 

the development and implementation Of Pollution prevention strategies for these substances. ' 
; including the development and implementation of pollution prevention plans by industries that 
generate. process. uSe or release the substance(s). 

4.3.3.3 Regulating New Substances 

Under S. 26 of CEPA, substances that are not on the 'oomestic Substances List are considered 
new to G.anada. New substances require notification and assessment before they can be 
manufactured in or imported into Canada. The information required from manufacturers and 
importers to al low the government to- assess the substance wi l l  be prescribed 'in  the Re'gulation 

, -r�specting notification of substances new to Canada; This Regulation is expected to come into 
force in 1 993. 

' . 

Section 29(1 ) states that where the Ministers have assessed the prescribed information and they 
,suspect these substances a:re toxic, the Min ister of the Environment may, among other things, 
prohibit any, person from manufacturing or importing the substance, or may permit any person to , 
manufacture or import the substance, 'subject to such conditions as the Ministers may specify. 
The opportunity to prohibit or restrict the manufacture or importation of-a substance merely , 
because of a suspicion that the substance is toxic where that substance has not yet been 
introduced' into Canada provides the federal government with a powerfu l pol lution prevention tool : 
Indeed, this abil ity may well be considered the 'ultimate toxic use reduction strategy because, in  ' 
principle; the substance has never been used ih Canada� Clearly, the' power to regulate trade 

, and comrnerce wil l uphold a federal prohibition to import certain substances. However, the 
prohibition on the manufacture of these substances is a somewhat more delicate matter. Here ' 
again, opportunities for cooperative federal-provincial action should be pursued. 

. 
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4.3.3.4 · lnformation'Generation and Access 

. The importance ofa compreh�nsive, user-friendly and cost-effective information system in 
designing, implementing and monitoring pol lution prevention strategies has already been 
discussed in section 3.2. t of this Report. This discussion included a detailed commentary on the 
, (ecommendations contained in the Final Report on a National Pollutant Release Inventory for 
Canada by the Multi-Stakeholder Advisory· Committee established by the Min ister of the 

. . Environment t6 design a database for h"azardous pol lutants, to be cal led the National Poll utant . 
Release I nventory (NPRI) .  I n  essence, there was consensu� on the substances to be included 
on the NPRl l ist; the types of faci lities that had to report to the NPRI and exempted facil ities; the 
exemption of certain articles and products; the information to be reported, including the quantity of 
the substance released from a site to air, water and land and offsite transfers of the substance 
shipped in waste; the reasons for any significant changes in the quantities of NPRI  substances 

. released or transferred since the last report; and ·the release of all non-confidential data in the 
NPRI to the public. However, the Committee could not agree on whe·ther the NPRlshould be 
used as a material accounting and tracking system (as in New Jersey) or if it should concentrate 
exclusively on establ ishin·g databases for substances released into the environment. . 

Sections 1 5  through 1 8  of CEPA allQw the. federal government to generate and col lect data . 
. concerning the production, application and importation of substances. Section 1 6  is particularly 
relevant to the generation of information for pol lution prevention purposes. Indeed, the NPRI 
Committee recommended that, in ,the short term, s. 1 6  should be used as the legislative authority 

. forthe NPRl . l n  the long term, however, s. 1 6  .shoUld be amended to ensure that it can . 
accommodate all ·of the recommendations ofNPRI .  

Certainly, s. 1 6  as currently written provides a great deal of scope for generating and accessing 
pol lution prevention data. Among other things, s: 1.6 states that the Minister may publ ish in the . 
Canada .Gazette a notice requiring any person described in the notice to provide information on 
the quantities, uses 'and composition ora substance, and with plans, specifications, studies and 
information on procedures with respect to a work, undertaking or activity. The Minister will use this 
information to assess whether to"control and the manner in which to control a substance. Section 
1 6, as written ,  may not be able to accommodate a mandatory reporting system with an ann'ual 
reporting cycle. Constitutional constraints might also l imit the list of NPRI substances to those 
chemicals that have direct relevance to a federal head of power.89 Finally, iris not de;3.r whether 
s. 1.6 as currently written could require reporting facilities to provide information based on a . materials accouhtiog tracking system.  Given the above concerns, a new s .. 1 6. 1  should be 
considered as follows: 

16. 1  (1) For the purpose of proviqing a comprehensive, national database on speCified· 

substances, the Minister may, ·after the federal-provincial advisory committee is given an . . 
opportunity to provide its advice under $. 6, develop. a National Pollutant Release Inventory . . 

89 The Committee derived the NPRI  List of 1 78 substances to be included in reporting procedures for ·1 993 from .the: . 
1 990 U .S.  Toxic Release I nventory List, after deleting substances that were either not used in Canada at al l ,  or were 
used in very smafl quantities, according to the CEPA domestic substances list. A second candidate list of 78 
substances has been recommended for possible inclusion in the NPRI  at a later date. This supplemental l ist was · 
derived from 1 0  l ists of hazardous substances, many of which were developed by provincial or U,S, r�gulatory . 
agencies, 
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(2) The Minister may establish an advisory committee under s. 5 to provide recommendations on 
the National Pollutant Release Inventory. 

, (3) The Minister may publish in the Canada Gazette a notice requiring any firm generating, , , 
producing, using or releasing a substance listedon the Priority Substances List [or, more 
. restrictively ''o'n the List of Toxic Substances'1 to provide the Minister with the. information 
detailed in the NPRI.. 

. . 

Sections 1 9through 24 of CEPA outline the information disclosure p�ovisions. These secti.ons" 
include the procedures to request that the i r)formation supplied to the Minister under Part II be 
treated as confidential, and also to specify the information thatmay be disclosed. Any information 
suppl ied pursuant to a notice under the current s. 1 6, . or the proposed s. 16. 1 , would be subject 
'tc)'the confidential ity and disclosure provisions outlined in s. 1 9  through 25. Currently, if 
Environment Canada and a reporting faci l ity disagree on the confidentiality of the information, the 
onus would be on the Minister to demonstrate that the information in question was not confidential . 
During the NPRI Committee deliberations, environmental and labour  representatives argued that a 

, faci l ity might use' confidential ity provisions to hide emissions data from the public.90 Moreover, . 
they felfthat the onus for demonstrating confidential ity should rest with the reporting facil ity, as it 
does under the U .S. TR I system.  On the other hahd,  industry representatives argued that there 
are relatively few trade secret claims in the United States. Thus, they do not anticipate that the 
' confidential ity provisions in CERA wil l  frustrate the intent of NPRI .  G iven the complexity of the 
issues invblved, the delicate legal considerations that went into drafting the disclosure provisions 
in CEPA, the difficulty involved in amending these provisions, and the interrelationship between 

, CEPA and the Access to Information Act experience wil l determine whether or not public access 
objectives are in fact being compromised by the current provisions.9 1 However, one caveat 
should be considered. If pol lution prevention plans are mandated under s. 34(1 ) (aa) conSideration 
should be given to amending s. 1 9( 1 ) as fol lows: 

A person who provides information, includihg a pollution prevention DIan and subsequent 
. . 

, updates to the Minister . . .  

Section 20(2) should then be amended by including the fol lowing: 

(aa) Summaries ofpollution prevention plans. 

4;3.3.5 Federal-Provincial Partnerships 

This Report has already highl ighted several provisions in CEPA that encourage federal and 
provincial regula�ors to cooperate on environmental matters of mutual interest in order to avoid 
conflict and duplication of effort. Two further opportunities for cooperation involve the 

90 Environment Canada, Final Report qn a National Pollutant Release Inventory for Canada, December 1 992, p. 26-27, 
91  However, i f  the information disclosure provisions in CEPA are being amended, for reasons other than those involving 

pollution prevention concerns, consideration should be given to addressing the issues raised by the NPRI  
Committee. . , 
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development of equivalency agreements under s. 35(6) of CEPA, and administrative agreements 
under s. 98.92 . 

Equivalency agreements represent a ''work-l imiting'' partnership that terminates the applications . of 
. 

a CEPA regulation made under s. 34(1 ) in recognition of an equivalent provincial or territorial law. 
The agreement may be viewed as a contract between the federal minister and a 
provincial/territorial counterpart for the cooperative del ivery of a national environmental standard. 
ThUS, prerequisites that underpin the agreements include equivalent regulatory standards, the 

. possibi lity for citizen involvement, and appropriate enforcement policies and practices, including 
penalty ·provisions. Under an equivalency agreement a province or territory is permitted to apply 
more stringent environmental protection standards than the federal regulations. However, where 
this occurs, the federal government would be expected to take appropriate steps under Part IV of .  
CEPA to ensure that federal lands and activities within the province are also subject to the more 
stringent standards. A separate equivalency agreement must be established for each CEPA 
regulation in each province and territory. 

The concept of the equivalency agreement has been criticized in some quarters. For example, one 
commentator observed that equivalency agreements:93 

. . .  effective/yand deliberately undermine the federal government�s ability to implementa 
comprehensive nationwide toxics program. .clearly, extensive use of the equivalency 
provisions can only result in a pa�ch work of inconsistent regulations and enforcement 
practices across Canada. Differentpenalties for essentialiy the same offenses may be 

. established, and this may result in so-called "pollution havens." · 

Undoubtedly, these concerns are real , and the use of equivalency agreements must be careful ly 
monitored to ensure that they serve their purposes. Nevertheless, regulated pol lution prevention 
strategies that have sensitive federal-provincial jurisdictional concerns could possibly be . . resolved through the use of these provisions. 

The same concerns and opportunities exist regarding the use of administrative agreements . 
. These represent a ''work-sharing'' partnership for the administration of complementary federal and 

provincial legislation. They cover a wide range of administrative activities from research and 
monitoring to inspection and enforcement. These agreements reflect the particul.ar circumstances in 
each province and territory and are subject to change as the needs of the partnership change. A 
single agreement can be establ ished with each province and territory. Under an administrative 
agreement, the federal government remains accountable for the results and must report annually 
to Parl iament on the agreement. Administrative agreements could accommodate the implementati<;m 
of several pollution p revention strategies, includ.ing data generation and collection as wel l  as the 
coordination of inspection, investigation and enforcement activities. Negotiations between the 
federal and provincial governments on both administrative and equivalency agreements are 
ongoing. To date neither type of arrangement has been signed. 

92 See general ly, Environment Canada, Report of the Federal-Provincial Working Group on CEPA Partnerships, October 
1 991 , revised June 1 992; E:nvironment Canada, Annual Reports for CEPA, and in particular the Report for the Period 
April 1991  to March 1 992, p. 4-5. . 

. 93 Lindgren, "Toxic Substam;es i n  Canada," p .41 .  
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4;3.3.6 Prohibitions 

Section 40 provides that where there has been a contravention of Part I I of the Act or any 
regulation made under Part II, the Minister may direct any manufacturer, processor, distributor, 
importer or retai ler of the substance to replace the substance or the prodLlct with one that does 
not pose·a  danger to the environment or to human health, This al lows the Minister to replace more 
harmful substances with les� harmful ones�an obvious pol lution prevention strategy, However, 
there must be a contravention of Part I I  of CEPA with respect to the. substance in question before 
the Minister may act. Although the current s, 34(1 ) ( 1) and the suggested s, 34(1 ) (aa) might 
accommodate th is  strategy once a ·substance is on the List of Toxic Substances, but before a 
contravention of.the Act occurs, possibly a provision simi.lar to s, 40 should be included in s, 
34(1 ) for greater certainty, 

Section 41 of CEPA gives the Governor-in-Council, on the recommendation of the Ministers, the 
power to make an order to stop the · import:ation of any toxic substance that is prohibited for use i.n 
Canada by any Act of Parliament Among other substances, mirex, alachlor and phosphamidon . 
have been placed on the List of Prohibited Substances in Part I of Schedule I I  .to CEPA. In  
principle, the inabil ity to import prohibited substances, which are banned usually because of 
unacceptable risks to human health and/or the environment, means that less risky substances wil l  
be substituted, Therefore, the use of the List of Prohibited Substances. comprises a pollution 
prevention strategy, 

. 

Section 46 prohibits the .domestic production or importation of fuels that contain elements or 
additives exceeding those presGrLbed by regulation, Although not as clear as it might be, s, 46 
and the regul�tory provisions outl ined. in s, 47 allow for the complete prohibition of elements, 

. 

. . components or additives in ·fuel that might otherwise result in a significant contribution to air 
pol lution, The Gasoline Regulations, which came into force in late 1 990, p rovide an example of 
the pol lution prevention potential of these provisions, These regulations prohibiJ the use of 
leadedgasol ine in most vehicles; including automobiles, . 

' .  4.3.4 Part I I I :  Nutrients 

Sections 49 t0 51 in CEPA define and help to regu1ate cleaning agents, nutrients and water 
conditioners. Section 50 provides that no person.shall manufacture or import into Canada any 
cleaning agent or water conditioner that contains a prescribed nutrient in a concentration greater 
than the prescribed maximum. Nutrients and their concentrations are to be -prescribed in the 
regulations, as provided in s .  50(2) .  So far, only the Phosphorous Concentration Regulations, 

. establishing the maximum phosphate levels in laundry detergents have been prescribed under 
this section; . . .  . 

. . ' . 
. The major nutrients contributing to the degradation of water quality (eutrophication) are . 
phosphates and nitrates associated with municipal sewage treatmeQt plants, agricultural run-off 
and detergents; Part ·1 1 1  is fairly l imited in scope, and does not pr�vide significant Opportunities for 
developing pol lution prevention strategies. While the federal government can l ikely justify 
regulating phosphates contained in laundry detergents under its fisheries power; the same . 
argument is more tenuous when used to support the federal regulation of nutrien.ts from municipal 
sewage plants and agricu ltural run-off. 

. 
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4.3.5 Part IV: 'Controls on Federal Government Organizations 

The federal government is the largest single business in Canada, with annual expenditures of 
$1 25 bil l ion and over 585,000 employees:94 As the largest commercial landlord, the federal 

" government owns or leases 25 mil l ion square metres of office space. It has more than 50,000 
buildings and ,facil ities in its inventory, ranging from office buildings to laboratories, parks and 
mi l itarY bases. Government purchases from the private sector total more than $9 bi l l ion each year 
for thousands of categories of consumer, commercial and industrial goods. Moreover, 'the federal 
government holds deCision-:making authority-as a proponent, a land manager, a:funding provid:er ' 
and a regulator-over innumerable projects that have the potential to impact on the environment. 

, Clearly, the federal government has a vital role to play in promoting pollution prevention " 
str<;ltegies within its own organfzation. ' lts leadership potential in helping to mobiiize ah ethic Cif 
pollution p�evention both inside and outside government institutions cannot be, underestimated. ' 

Part IV of CEPA gives the Minister of the Environment broad authority to assisUederal institutions 
in conducting their activities in an environmentally responsible manner. It provides the legislative 
framework within which the federal government can; as stated in the Green Plan, demonstrate its 
commitment to the principle of sustainable development, and attai n  its goal ''to ensure that all of its 
operations and procedures meet or exceed national �argets and schedules for sustaining our ' ' 

environment."95 

Section 54(2) allows the Governor-in-Council , on the reoommend�tion of the Minister ofth� 
, Environment, to make regulations prescribing limits .on the release of emissions and effluents and 
waste handling ,and disposal practices of federal departments, boards, agencies and corporations 
(hereafter collectively referred to in this section Of this Report as "institutions") . G iven that the 
regulations will impact only Ol:'! federal interests, there are no juriSdictionai concerns. Neither is 
there a restriction bn the types of substances that cal:'! be regulated. On the other hand, the 
phr.ase "l imits on the release" may be too narrow to support regulations that prescribe reductions 
in the creation of pollutants orin the use of toxic substances. Therefore, ari amendment to s. 54(2) , 
might be considered as follows: 

, 
(c) Pollution prevention strategieS including strategies that avoid. reduce or eliminate the use of 

toxic substances. or that avoid, reduce or eliminate the creation of pollution bv departments. 
boards. agencies and corporation referred to in paragraph 54(1 )(al. 

, ' ' 
Section 54(1 ) provides that the Governor-in-Council may make regulations for th.e protection of 
the environment that 9.pply to federal works or ,undertakings or federal lands if n() other Act of 
Parliament expressly p rovides for the making of such regulations and with the concurrence of the 
Minister of the, Crown responsible for the administration of thoseworks, undertakings or lands. 
The administrative difficulties involved in implementing this section suggest that it may be difficult 
to use in practice. For example, initial attempts by Environment Canada to regulate underground 
sto'rage tanks proved frustrating; the .Department then decided to prepare federal guidelines ' 
instead. ' 

94 See generally, Canada's Green Plan tar a Healthy Environment, p. 1 59-1 64. 
95 The Green Plan, p. 1 59.  ' , " 
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. ' . . 
Section 53 states that the Minister of the Environment may, with the approval of the Governor-in-: 
Council ,  establish environmental guidelines for use by departments in the exercise of their 
powers and the carrying out of their duties and functions. Although not legal ly binding, these 
guidelines provide an excel lent opportunity to incorporate pol lution prevention strategies into 
federal activities. I ndeed, the Green Plan commits the federal gov�rnment to adopta 
comprehensive Code of Environmental Stewardship covering all areas of federal operations and 
�activities.96 Federal departments are obligated to develop environmental action plans indicating 
how they intend to implement the Code and are to report regularly on progress. The federal 
government has also establ ished a Office of Environmental Stewardship to act as a focal point 
for coordinating and assisting in the adoption of the Code, i ncluding the integration of 
environmental considerations with the governmEmt's considerable purchasing policies. The 

. opportunity to build pol lution prevention strategies into the Code is considerable. 

, Sectibn 56 p rovides that the Minister may, for the purpose of making regulatory recommendations 
under s. 54, require from any person who carries on any federalundertaking, or any activity on 
federal lands, such plans, specifications, procedures, or other information relating to the 
undertaking or activity, together with inforrilation relating to the environment that is l ikely to be 
affec;ted by the undertaking or activity to al low the Minister to determine the environmental impact 
that the undertaking or activity wil l have. As currently worded; Sections 54 and 56 would l ikely 

, ' al low the Minister to collect National Pollutant Release Inventory data. However, these sections 
would l ikely not al low the Minister to exact pollution prevention plans from federal faci l ities 
releasing emissions or effluences or handling and disposing of waste. If amendments to CEPA 
compel certain private-sector industries to subr:nit pol lution prevention plans then the Minister 
must also be able to mandate such plans from federal faci lities. While constitutional considerations 
suggest that the mandatory production of pol lution prevention plans by private-sector industries 
may be l imited to certain types of toxic substances (such as, substances on the' PSL or on the 
List of Toxic Substances) , no such l imitation's need apply for Part IV. However, as a practical 
matter, human and financial resource constraints dictate that the Minister at least iri the short term, 
prioritize the types of federal facil ities' that would be required to produce such plans. If the 
government implemented the suggested amendment to s. 54(2) ,  then a simple addition'to s. 56 
should provide the Minister with the appropriate authority, to require pol lution prevention plans, as 
fOl lows: 

56. For the purpose of s. 54 the Minister may require .. : such plans, including pollution prevention 
�, specifications . , .  as will enable the Minister to determine the environmental impact that 
the work, undertaking or activity will have, and strategies for avoiding. reducing or eliminating 
those impacts. 

. 

. As discussed in section 3.2.3 of this Report, several U .S. ,pol lution prevention statutes mandate 
the creation of a pol lution prevention office. Given the current experience of the National Office'of 
Pollution Prevention and the Ontario Pol lution Prevention Office, a legislative base for these 

. 

agE;ncies is not essential. Nevertheless, statutory coditrcation of such an office, along with a 
mandate that incorporates some or all of the activities l isted In section 3.2.3 provides a clear signal 
from the federal government concerning the seriousness with which it views pol lution prevention. 
However, statutorily codifying such a body may result in the loss of some flexibi l ity and the 
restructuring of other offices that have equally important pol lution prevention functions (such a's, 

96 P. 1 63-1 64. 
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. the Office 'of Waste Management, the Office of Environmental Stewardship and, most obviously, 
the National Office' of Pollution Prevention) .. Undoubtedly, codifying a single agency with primary 
coordinating responsibi l ity for the pollution prevention initiatives of CEPA, (or, for that matter, the 
whole federal. government usi09 Part IV of CEPA as the jListification) , wi l l take a considerable 
amount of time, wil l  stress human and financial resources and wilt undoubtedly cause some 
interned disruption. Given these considerations, it is suggested that the status quo .be maintained, 
at least over the nextfew years. 

. . 

4.3.6 Part V: I nternational Air Pol luti.on 

Historically, the regulation of air pol l ution has been as complex as its sources.97 The 
characterization of the impacts of air pollutants has contributed to the complexity. For example, air 
pollutants from ·a vWfety of point and non-point sources have fbcused conce'rn on ground-level 
ozone, stratospheric ozone depletion, toxic preCipitation, including acid rain ,  and global warming · 
resulting from emissions of the so-cal led "greenhouse. gases." The human sources of air pol lution 

. include fossil fuel burning from motor vehicles, power plants and furnaces, mining operations, . 
particu larly copper and nickel mine-mi l ls, pulp and paper mi l ls, quarrying operations, industrial and 
municipal incineration, refining processes,. particularly petroleum, construction· activities, particularly 
road construction, sand blasting, demol ition and gravel crushing, open fires, asphalt pc;lving plants 
and ferrous foundries. 

Both federal and provincial governments have a role to play in control l ing air poliution. Historically, 
the provinces have been primarily responsible for control l ing air pol lution because most pol lution 
sources were seen to fall with i n  the provincial powers over " property and civil rights" and i'local 
works and undertakings withi n' the prov·ince.,,98 

The government repealed the federal C/eq.n Air Act, and incorporated its provisions into the 
legislative structure of CEPA.. Part IV allows the federal government to regulate air pol lution from 
federally controlled works, undertakings and activities such as nuclear power plants, railways and 
airlines. The regulation of fuels and fuel additives ur'lder the Clean Air Act has been tr;:tilsferred to 
sections 46-48 of CEPA. Part V of CEPA (sections 61 -65) governs domestic sources of air 
pol lution that have international implications. Under Section 61 , if the Ministers have reason to 
believe that air contaminants emitted into the air by a source in Canada may reasonably be 
'anticipat�d to create air pol lution in a country other·than Canada, or is l ikely to result in the 
violation of an international agreement, the Min ister of Environment shall recommend that the 
Governor-in::'Council make regu lations with respect to the sources for the purpose of control l ing or 
preventing the air pol lution or preventing the violation of the international agreement. Given the · 
historical sensitivity toward provincial juriSdiction i n  this area, s. 61  (2) states that the Min ister shall 

. not make'a recom'mendation unless the Minister has determined; through consultation with the 
government of each province in which the source is situated, that the air pol lution of concern wil l 
not be controlled or prevented by the provinces in question. Thus, the authority to regulate 
domestic sources of international air pol lution can only be exercised .if provinces neglect to control 
them. Note that s. 63(3) provides for the establishment of equivalency ·agreements with respect 
to regulations made under s. 61 ( 1 ) .  

. . 
97 See generally Webb, Pollution 'Control; Macdonald, The Politics of Pollution; and, Estrin ;;1nd Swaigen, Environment 

on Trial; Environment Canada, State oUhe En,!ironment Report for Canada, 
98 EstriR and Swaigen, Environment on Trial, p. 88-91 , 
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. . - . . 
Section 61( 1  ) (a) is broad enough t'o al low the Governor-in-Council to impose pol iution prevention 
strategies on sources ,emitting air contaminants that may reasonably be anticipated to create air 
po'liution in another country. Perhaps more significantly, S. 61 ( 1  ) (b) may provide the' federal 
government with a constitutional rationale for regulating  sources of air contaminants even if the 
contaminant may not reasonably be anticipated to create air pol lution in another cQuntry. Indeed, 
one could also ,argue that this section provides the rationale for federal jurisdiction even if the air 
contaminant remains (mor� or less) within provinCial boundaries. Federal environmental in itiatives 
are i ncreasingly the product of multinational commitments premised on the g lobal interdependence 
of the ecosphere. The air pollution activities of a factory that were considered local or regional 
concerns 20 years ago have now taken on international and even global dimensions. The g lobal 
warming threat resulti�g from the increase in gr'eenhouse gases is a Gase in ·point.99 In g lobal 
terms, Canada is a very minor contributor to dimate change, producing no more than 2 percent of 
the world's carbon dioxide, ,2 percent of nitrous oxide, 1 percent of methane and 2 percent of the 
CFCs. Nevertheless, the emissions of greenhouse gases from Canadian sources cqntribute to 
global warming even if they do not cause air pol lution in foreign countries. 

. . , 
' . The same arguments could be made concerning the release of substances that deplete 
stratospheric oione. Given Canada's moral and pol itical responsibil ity as well as its commitment 
to 'help to protect the g lobal environment, a strong case can be made that the national concern 
doctrine would provide the federal government with the legislative, authority to regulate 
substances that have global implications. While some air contaminants fal l  neatly into the 'toxic . 
substances definition" and are therefore regulated Linder Part I I  of CEPA, others may not fit that 
definition so easily. Greenhouse gases, including carbon dioxide and nitrous oxide, fal l into this 
category. Therefore, a case could be made to allow for the federal regulation to prevent oneduce 
the release of air contaminants that are the subject of international agreements, even if those 
contaminants do not cause pollution in other countries or, indeed, in more than cine province.  

Sti l l ,  the complexity and the sensitivity of the constitutional jurisdiction over a i r  pollution is such 
that cooperative federalism should be encouraged as much as possible. Again ,  CEPA Part V 
consciously embraces this principle by provioing clear consultation mechanisms with provincial 
governments for any international air pollution regulations and for the establishment .of 
equivalency agreements. This approach, so far, seems to be working and seems to be touching 
upon pol lution prevention strategies. The CEPA A�nual Report for the period ending March 1 992 
outl ines several cooperative air pollution agreements between the federal government and the 
provinces based on international agreements; 1 00 For example, provincial actions to reduce 
sulph.ur dioxide emissions will al low Canada to ,meet the obligations i n  the 1 985 United Nations 
Economic Commission for Europe's Sulphur Dioxide Protocol .  The Green Plan also highlights 

. several federal-provincial cooperative agreements to reduce or el iminate the creation of 
polrutants. 1 01 For example, the Canadian Acid Rain Control Program, a federal-proviricial­
industrial agreement, implemented measures to reduce sulphur dioxide emissions by 1 994 to ' 
levels thatwil l  be 50 percent of the 1980 emission leveis. To date; this program has reduced 
emissions by 40 percent, and the 1 994 targets wi l l qe achieved. These agreements wil l be 

99 ' See generally Environment Canada, Canada and Global Warming: Meeting the Challeng� and the Green Plan, 
p, 97-1 1 2, 

1 00 P, 32-33, 
1 01 p, ,1 1 9-1 22, 
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expanded tq establish a National Emission Cap at no more than 3.2 mi l l io'/) tonnes by the year 
2000. ' . 

4.3.7 , Part VI :  Ocean Dumping 

Land-basedpol lution, vessel.:.source pol lution and ocean dumping are general ly considered the 
, , three most important sources of marine pol lution. 1 02 Land-based sources are considered the most 

significant in both volume and impact. They include precipitation of air pollutants; sewage outfalls; 
discharge of agriqJltural, municipal and industrial wastes; and surf<;lce run-off. Vessel-based 
pol lution includes the "normal" discharges of ships, as well as discharges from coll isions or other 
accidental discharges of cargo. Ocean dumping involves the creation of wastes on land and the 
intentional placement,of these wastes on a vessel for the purpose of discharging them into the 
ocean. Section 66(1 ) of CEPA defines "dumping" as ,the deliberate disposal at sea from ships, 
aircraft, platforms or other anthropogenic structures, including disposal by incineration of any 
substance. This ,does not include, however, any disposal that is incidental to the normal operation 
of those structures. 

. 

, ' Approximately 1 0  percent of the pollutants entering the marine environment are from deliberate 
dumping. Although this is relatively small quantitatively, ocean dumping is sign ificant because it ' 
poteriti�lIy involves the disposal of hazardolls wastes and because it is intentional and therefore ' 
comparatively easy to regulate. The spiral l ing costs of land-based waste disposal and the ' 
proximity of major Urban centres to marine waters make ocean dumping an attractive option for 
waste disposal . ' , , 

The international conc;:ern over the deliberate use of the marine environment as a dump site led to 
the negotiation of the global ' 1 972 Convention on the Prevention of Marine Pollution by the 
Dumping of Wastes and Other Matter (the London Dumping Convention) . This, Convention was 
signed by Canada in 1 972. In  1 975, the federal government implemented the' Convention by , , 

, enacting the Ocean Dumping Control Act. This Act was repealed and subsumed into Part VI ' of 
CEPA. ' 

The ocean dumping provisions adopt the traditional "command and control" reactive approach to 
protecting the marine environment. Section 67(1 ) provides that "no person shall. dump any 
substance'" in the sea. However this blanket prohibition is immediately qual ified by subsection , (2) 'which al lows dumping to take place in accordance with the terms and conditions of a 

, permit. 1 03 . 
' 

A company applying for a dumping permit must fi rst publish a notice of intent in a newspaper in  
the vicinity ofthe proposed operation outl ining what is t6 be discarded and the loading and ' 
dumping .iocations. The notice allows interested parties to express their concerns to Environment 
Canada before the application is assessed. In determining whether to grant a permit, the Minister 
must take into account the criteria specified in Part I I I  of Schedule I I I  to the Act. That schedule sets 

102 See gerierally Versteeg, "The International and National Response t9 the P roblems of Marine Poll ution"; H ughes, 
"Ocean Dumping arid Its Regulation in Ganada"; McConnell and VanderZwaag, "Sustainable Development and Marine 
Environmental P rotection." , , " ' ' 

1 03 Section 68, however, exempts a person from thE:) permit requirements where the dumping is necessary to avert 
danger to hu man life 'at sea or to any structure. 

' 
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out factors such as toxicity, possible effects on' marine life, human health risks, and the practical . 
availability of alternative waste treatment or. disposal methods. . 

Part I of Schedule' I I I  (the ocean dumping schedule) contains a l ist of seven prohibited 
substances, including mercury, cadmium, persistent plastics, and high-Ievel radio�active wastes. 
Part I I ' of Schedule I I I  contains a l ist of 1 6  restricted substances. However, the significance of the 
prohibited and restricted l ists is not clear because Part VI of CEPA makes no reference to 
them. 1 04 

. . . 

As currently written ,  the ocean dumping provisions; including the regulations, encourage reactive 
pollution control strategies rather than anticipat(xy pollution prevention options. The overal l  intent 
of these provisions is to manage wastes that are produced and to l im it any potential impacts, 
rather than attempting t6 reduce the creation of �he wastes in the first place. 

The federal government recognizes the l imits of Part VI of CEPA as currently written ,  and intends 
to implement significant amendments that will .incorporate many pol lution prevention strategies. 
These initiatives are l isted in the Green Plan1 05 and in the CEPA Annual Report for the period 
ending March 1 992. 1 06 Among other things, Canada supports a recent resoiution by the parties 
to the London Dumping Convention to . ban the ocean disposal of industrial wastes global ly by 
the end of 1995. Whi le the term "industrial waste" does not include inert and uncontaminated 
organic materials of natural origin, dumping wastes generated by manufacturing or processing ' 
operations wi l l  be banned. Although s. 66 al lows for the disposal of substances by incineratfon at 

. sea, currently Environment Canada does not grant permits for the incineration of hazarc;lous liquid 
wastes. Moreover, the federal government supports the London Dumping Convention resolution 
to re-evaluate incineration at sea with a view to terminating this practice by the end of 1 994. . . 
In February 1 992, Environment Canada b�gan public consultations on amendments to the Ocean 
Dumping Regulations. Proposed changes include an increase in fees fqr all applicants, including 
federal departments, and more information requirements on application forms. Increasing permit · 
fees substantially is an eff�ctive' mechanism for reducing the creation of pol lution. 

The ocean dumping provisions in CEPA highl ight two concerns. First, efforts to reduce land­
based pol lution must not be promoted at the expense of increasing marine pollution. Simi larly, 
efforts to reduce ocean dumping must not result in increasing the load on other media used for 
disposal. I n  principle, pollution prevention strategies avoid cross-media transfers of pol lution. 
Secondly, concerns over ocean dumping highlight the need to more effectively control land-based 
sources that generate most of the ' substances deliberately dumped into the ocean in the first 
plaCe. In this regard, there is a need to more ful ly integrate the ocean dumpi.rlg prqvisions .into the 
OVerall pol lution prevention policy of CEPA. Certainly, current and propo"sed efforts to implement 
pollution prevention strategies in the other Parts of CEPA, parHcularly Part I I ,  together with the 

1 04 See the commentary by H ughes, "Ocean Dumping and Its Regu lation in Canada," p. 1 66-1 67. 
1 05 P. 42-42. 
106 P . 34-38, 
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federal commitment to improve Part VI should reduce the need to use the marine environment as a 
dump. 1 07

· . . 

4.3.8 Part VI I :  The General Part 
' . '  

As stated i n  the Green Plan, "legislation and regulation are only as good as the.i r  enforcement.,,1 08 
When the Canadian EnvironmentalProfec:;tion Act (CEPA) was first introduced into the House of 
Commons, a great deal of public attention focused on the new "get tough" approach. Sections '99 
through .1 37 comprise the extensive inspection, search and seizure, forfeiture, investigative 
powers and offenses and punishments for CEPA. In extreme cases, the legislation provides that 
convicted polluters are l iable to fines up to $1 mill ion a day, or more if they have made profits from 
their pol luting activities. Corporate officials can also be fined or imprisoned if they are convicted of 

. authorizing or participating in activities that violate certain provisions of CEPA. Unquestionably, 
these new penalty provisions are sigQificantly more onerous than those under earl ier 
environmental statutes. They are clearly designed to encourage companies and individuals to . 
comply with the Act and to alert the general public and the judiciary of the resolve of the federal 
government to protect the environment. 

. 

Environment Canada has produced an Enforcement and Compliance Policy stating hOW. its 
officials wi l l  enforce CI;PA. The document detaHs measures that wil l  be taken to promote 
compliance with CEPA as well as enforcement activities to investigate compliance, suspected · 
violations and to compel compliance through formal and informal actions . 

. Measures to promote compl iance include the fol lowing: 1 09 

. • distribution of education and information materials; 

promotion of technology development and evali .. Jation; 

technology transfer; 

consultation on regulatory development; 

development of environmental codes of practice and guidelines; and 

promotion of environmental audits. 

As discussed earl ier, virtually all of these . measures currently contain, or could with minor 
modification, several pol lution prevention strategies. For example, the section in the Enforcement . 

, and Compliance Policy on technology transfer states that Environment Canada wil l  continue to 

1 07 The CEPA Annual Report for the period ending March 1 99 1 , p. 28-36, has an excellent summary of ocean dumping 
activities, including 1 O-year trends in  the nu mbers and types of permits issued between 1 980 and 1 990 and types of 
substances dumpea at sea. " ,  . . 

1 08 P. 1 56. . 

1 09 At p. 25-29. 
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provide to other federal departments, provinces and the private sector technical information on 
measures to prevent releases of substances into the environment. 1 1  0 

Compliance monitoring and enforcementis the essence of sections 99 through 1 37 of CEPA. 
Inspectors, .appointed under s. 99, verify compliance with CEPA and its re'gu lation$. S·ubject .to 
certain constraints, an inspector can enter a premises and'may examine substances or products, 
books, records or electronic data and may take samples. If evidence sugge.sts a suspected 
violation of CEPA, the inspection shifts into ,an investigation. Investigations wil l  normally be 
carried out by investigation specialists, although inspectors may also be trained to conduct 
investigations. Whenever a violation is discovered, the enforcement officer has one of several 
responses avai lable. These. responses, and the factors that must be·taken into consideration in 
deciding which response is appropriate, are detai led in the Enforcemen(andCQmpliance 
Policy. 1 1 1  The responses avai lable include warnings, directions by inspectors, ticketing, orders 
by the Minister, injunctions and prosecutions. Upon conviction, enforcement officials may request 
that the.courts in determining the sentence include one or more of the orders l isted in s: 1 30. 
Among other things, the l isted orders that the cou rt may GonsIder during sentE?ncing include: 

prohibiting the offender from·doing acts that may result in the continuation or repetitioh of the 
offence; 

. . . . - ' . ' . 
directing the offender to take such action as the court considers appropriate to remedy or . . avoid any harm to the environ·ment thaf may result from the act or omission that constituted the 
offence; . . 

directing the offender to .publish the facts . relating to the convictions; 

. . directing the offender to compensate the Min ister for the costs of any preventative action 
taken by the Minister as a result of the act or omission that constituted the offence; and 

directing the offende'r to pay an amount for the purposes of conducting research into the 
. ecological use and disposal of the substance In respect Of which the violation was committed. 

As with other provisions in· CEPA, the current and potential opportunities to build pol lution 
prevention strategies into Part V I I  are considerable. Most obviously, Part V I I  concerns itself with 
monitoring compl iance, investigating suspected breaches and punishing violations of CEPA 
.regulations. Therefore, mandatory pollution prevention strategies included in the regulations could 
be monitored and violators prosecuted. Indeed, the severity of the current fines, jail terms and 
other penalties outlined in sE)ctiQns 1 1 1  �1 37 not. only deter unlawful conduct (reactive, after�the­
fact punishment), but also encourage anticipatory, p�eventative approaches in protecting the 
environment. In this regard, care must be taken to ensure thatthe penalty matc�es the violation. 
For example, if the current s. 34(1 ) \vas amended to allow the Governor-in-CounciLto make . 
regulations compell ing pol lution prevention plans for certain industries, and'the current penalty 
provisions for breaches ef section 34(1) were not amended, then the failure to comply with a 
regulation comp�l l ing � pollution prevention plan .could render the accused l iable, on conviction by 
way of indictment, to ·a fin'e not exceeding $1 mil l ion or to imprisonment for a term not exceeding 

. 

1 10 P. 27. 
11 1 P: 43-55. 
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three years, or to 'both. Certainly, U .S. state laws compel l ing pol lution prevention pians do not 
have penalties as severe as these for fai lure to produce plans or to produce adequate plans. 
Thus, the penalty provisions associated with the breach of any pol lution prevention regu latory 
amendments to CEPA must all be carefu lly examined to ensure that they are fair qnd reasonable ' , 
under the circumstances. 

, Currently, principles of the law of criminal procedure and, perhaps, the Charter of Rights and 
Freedoms ensure that ehforcementofficials restrict their eff�::>rts to activities ,that have the potential 
to involve breaches of the regulations. For example; an inspector who h?s reason?ble grownds to 
beli,eve that an industry is not complying with a voluntary National Pol lution Release Inventory 
reporting procedure could not enter a premises to investigate the concern. Inde�d, one'writer 
concluded: 1 1 2 

" 

One limitation to this ivle, of law approach is that it fails to recognize the current under­
regulation of toxic substances. A common complaint by inspectors is that they are ' 
consequently precluded from providing preventative or remedial advic.e in those cases where 
the environmental threat is associated with substances not yet regulated under federaUaw. 

, There are two possible approaches to deal ing with this legitimate concern. First, to the extent that 
" ' new pollution preventio� strateg ies are bui lt into CEPA and its regulations, as discussed 

throughout this paper, inspectors wil l  have increased powers to monitor and, in appropriate 
circumstances; consider enforcement actions for violations of those regulations. For example, if 
pol lution prevention plans are Il)andated for federal undertakings ' or for private industries that 
produce certain types of toxic substances, then all of the attendant inspection' and enforcement ' , 
provisions in ,Part V I I  would naturally apply. ' 

" , 

Secondly; with one exception, 'there is a great deal of scope within the existing framework to use 
"unofficial" mechanisms to encourage pollution prevention by i ndustry. 

, , 
For example', Environment Canada has created the Office of Enforcement to develop a 
consistent, national policy for investig?tions and enforcement actions. Some of the responsibil ities 

. of this office include the development of training courses for inspectors and investigators, and the 
del ivery of the annual National Training Program. A$ outl ined in Section 3.2.9 of this RepOrt, 
several American jurisdictions have specifically integrated poUution prevention courses into their 
enforcement training programs� During' their normal regulatory inspections, these trained 
government personnel then offer information and advice that is directly relevant to the particular 
faci l ity being inspected. Because compliance is not mandatory, the advice need not be restricted 
to activities or substances regulated under CEPA. Even the use of the written warning, the 
minimum response provided by the Enforcement and Compliance Policy where a violqtion is 
identffied, could incorporate pol lution prevention strategies. In this regard, the enforcement , 
responses to violations listed in the Enforcement and Compliance Policy, i ncluding the contents of 
written warnings, could be rewritten to bwi ld in  pol l ution prevention opportunities. Moreover, the 
factors to be considered before deciding'which enforceIT:Ientaction to take might incorporate the 
U .S. EPA policy that encourages pol lution prevention as a means of achieving regulatory 
compliance and of correcting outstanding violations when negotiating enforcement settleme'nts. In 

11 2 Duncan, "The Rule of Law and Sustainable Develor:iment,'� p. 299" See generally, Environment 
'
Canada, CEPA Report 

for the PWiod April 1 99 1  to March 1992, p. 39-44. ' ' 
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this regard, s. 1 30( 1 )  (the one exception noted earl ier) should be amended to al low the courts to 
make an order direc�ing the offender to adopt and maintain pollution prevention strategies, 
including pollution prevention plans. 

4 . 4  A LTE RNATIVE P O LL UTION P R EVENTION S T R AT E G I E S  

4.4.1 Creating. a Separate Part in CEPA . 

Rather than amending various sections throughout CEPA, it may be appropriate ·to build an 
entirely separate Part into CEPA that codifies federal pol luti"on prevention principles and 
strategies. This new chapter could legally create a pol lution prevention office, an.d assign it 
various. responsibil ities to ensure that pol lution prevention initiatives are considered for all 

· aspects of CEPA. However, this proposal may prove extreniely difficult to draft, particularly · where certain pol lution prevention strategies are to be mandated for specific' substances and/or 
· aCtivities. I n  essence, all of the regulatory powers contained i n  al l relevant Parts to CEPA, 
including the general inspection and enfQrcement provisions, would have to be repeated in this 
new chapter. Thus, examining each section i n CEPA to analyze the present and potential 
pollution prevention strategies is l ikely a more comprehensive approach to ensuring thatthe Act 

· promotes pol lution prevention in a comprehensive, systematic and fair manner. Moreover,. al l of . . the provisions that could be built into a separate pol lution prevention chapter could also be built 
into the various Parts of CEPA. Integrating pol lution prevention into the various sections of CEPA 
·also allows for the spectrum of responses that must be considered in' dealing with particular 
substances and particular activities. CEPA is not solely a pol lution prevention statute. Unlike the . 
U .S, Pollution Prevention Act of 1990, CEPA provides cradle-to-grave regulation of a variety of 

· substances. If pol lution prevention is seen as a mechanism to prevent the creation of poll uti on in 
the first place, there is nevertheless a clear recognition in  CEPA that toxic substances wil l  sti l l  be . ·  

· used in Canada, pol lutants win sti l l  be created as a " normal" by-product of doing business, and 
emergenCies wi l l  sti l l  occur that demand quick and ·effective clean-up. CEPA can do all ofthis. 

· Divorcing pol lution prevention from the rest of the provisions in CEPA might compromise the . 
l inkages needed to ful ly . integrate pollution prevention into every aspect of CEPA. This sti l l  
leaves open the question of whether a separate federal pol lution prevention statute should be 
considered. This issue is discussed in th.e following section. . 

4.4:2 k Federal · Pol iution Prevention Act 

Under the best circumstances, the conception, drafting and pass�e of federal legislation is a 
lengthy, costly and time:-consuming process� The chal lenge of reaching a political consensus that 
wil l  allow for the passage of pol lution prevention legis lation can not be underestimated . 

. No doubt, developing a new federal pol lutipn prevention statute has 'many real and perceived 
benefits. Perhaps most importantly, separate legislation highl ights the resolve and the 
seriousness with which the federal governmenhiiews the su.bject matter. This sends a clear 
signal at home and abroad about the Canadian approach to sustaining ecological integrity and 
environmental protection (assuming the legislation has substance). The opportunity to coordinate 
a broad-based, comprehensive and national pol lution prevention strategy in a single piece of 
legislation is also attractive. The "one-stop shop" approach in principle makes for more efficient 
regulation and greater certainty Jor those potential ly impacted by the new law. 
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Attempting to draft a single federal pol lution prevention statute also has significant drawbacks. In 
. addition to the time, human and financial resource constraints, the complexity of the subject matter 
and its intrwsive potential across a wide range oUederal and provinCial activities are considerable: 

" Without a doubt, and with some justification, such legislation wi l l  be seen by many as an attempt 
to .captl}re the legitimate maridate of other federal departments, and perhaps, other levels of 
government. Virtually every federal statute, not to mention the dozens of federal environmental 
laws, wi l l  be impacted by this new law. In itself, this is not necessarily a negative feature. 
However, if the legislation goes beyond providing administrative support and guidelines for other 
federal departments and legislation, and attempts to mandate pol lution prevention strategies for 
activities and substances regulated by other federal acts, the results could be chaotic. Concerns 
from various federal departments of the potential encroachments on their mandates may 
sign ificantly impede the progress and ultima,te sucCess in passing a Pol l ution Prevention Act. 

A single federal statute .could address some pol lution prevention concerns thatcould not be 
. addressed with an amended CEPA. For example, within CEPA the scope of pol lution prevention 
is l imited by the scope of CEPA. Therefore, several toxic substances, including pesticides, 
ferti l izers, radio-aetive materials and certain hazardous products would not be governed by the 
pollution prevention policy in CEPA. However, some suggested solutions may mitigate or . 
alleviate this concern. First, s. 53'of CEPA gives the Ministerof the Environment the authority to 
establish environmental guidelines for use by federal departments in the exercise of their powers , 
and in the carrying out their duties and functions. Although not legally binding on federal 
'departments, there is nothing to prevent the Minister from issuing guidel ines advocating pollution 
prevention strategies for federal departments. Under CEPA these guidelines would be made 
public. The NatiE>nal Office of Pol lution P�evention , whether legislated or not, could be directed to 
work cooperatively with other federal departments to examine their legislation and their ' 
administrative functions in order to develop appropriate strategies. The Code of Environmental 
Stewardship coordinated by the Office of Environmental Stewardship also provides a,n excel lent 
opportunity to propel this p.rocess. 

Secondly, many federal departments are currently building or are i�tending i n  the near future to 
'build pol lution prevention strategies into their operations and the legislation for which they are 
responsible. For example, the Department 'of Defence recently tendered a contract to provide 
recommendations on how to manage wastes, including the reduction in the creation of wastes for 
mi litary bases in the Atlantic Provinces. I n  February 1 992, the federal Cabinet approved a report . 
recommending a revised pest management regulatory system for Canada. One of the principle 
recommendations of the report led to the establishment of the Pest Management Alternatives . Office. One of the roles of this office .wi l l  be to set targets and establish workplans for the 
reduction in the use of pesticides in all sectors, .including the agricultural, forestry, industrial, 
commercial, lawn and turf, and domestic sectcirs� 

Thirdly, CEPA currently regulates the majority of toxic substances and pol luting activities that 
would almost certainly be the fi rst priority target for a se'parate pol lution preventioh statute. 

Fourthly, there currently exists a new federal statute that, in principle, embraces the premise of 
pol lution prevention. The preamble to the Canadian Environmental Assessment Act states that 
''the Government of Canada is committed to exercising leadership within Canada and . , internationally in anticipating and preventing the degradation of environmental quality." This Act 
covers projects for which the federal government holds decision-ma,king authority--:-as a 
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proponent, a land manager, a provider of furiding and as a regulatory authority. Consideration 
may be given to scrutinizing this legislation and its implementation to determine the extent to 
which poUution prevention principles are incorporated in environmental assessments. 

Final ly, using the U .S. Pol/ution Prevention Act of1990 as a ratiollaleJor developing a Canadian 
Pol lution Prevention Act must be approached with caution. The U.S. legislation, in essence, . 
establishes an administrative structure to coordinate poUution prevention activities within the EPA, . and to assist other federal departments and state agencies in developing their own poUution 

. 

p revention pOlicies and programs. The only coercive power with in the Pollution Prevention Act of . 
. 1990 is a requirement that industries reporting under the SARA Section 31 3 (TRI) regulations 

. include certain additional information in their reports� Certain ly, the U.S. Act has a profound . 
influence on American federal laws and policies, particularly as it mandates the hierarchical 
approach to be adopted in dealing with environmental protection. But, as argued earlier, there is 
no legal inhibition in adopting this approach using the current National Office of PoUution 

. 

Prevention and Part IV of CEPA. Moreover, at least a few American federal statutes that regulate 
specif.ic. substances have or wi l l  be amended to include poUution prevention provisiOns. These 
enactments include the .Clean Air Act, the Resource Conservation and Recovery Act, the Toxic 
Substances Control Act, and the Solid Waste Disposal Act. Clearly, the American Congress is . 
not relying exclusively on the Pol/ution. Prevention Act of 1990 to implement its pollution 
prevention policy. 

While developing a separate federal PoUution Prevention Act has some merit, the constraints 
would suggest that current efforts be directed toward determining the poUution prevention 
potential of CEPA. This seems particularly relevant in l ight of the legislative mandate to review 
CEPA (see s. 1' 39 of CEPA) commencing 1 993. This review must result jn the submission of a 
report 'to Parliament, within a year, recommending changes tothe Act or'its administration . 
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' 

v". SOM E . CONCLU D I N G  OBSE RVATIONS 

Since the mid-1 980s, pol lution prevention has rapidly evolved as a pivotal strategy for protecting 
the environment. A precise definition of the term "pol lution prevention" is i l lusive be'cause the use 
of the term is new .. The search for better and more sophisticated approaches to environmental 
management is progressing rapidly and there is sti l l  a great deal of experimentation and 
technology development asso,ciated with the concept. Nevertheless, consensus principles on 
the defin itton of pol lution prevention, a$ well as strategies that can be employed to accommodate 
that definition, are emerging. In order to examine the current potential pol lution prevention 
opportunities in CEPA, a clear definition of the term as well as an understanding of the strategies 
that can be used to implement pol lution prevention was necessary. To this end, the paper 

. 

examined current writings, American federal and state legislation ·and Canadian. initiatives before 
, settling on � definition of pol lution prevention. The same source materials were examined,to 
highlight practical strategies that exempl ified poll ution prevention. This background information 
was then used to analyze CEPA. ' 

Given the complexity and the political sensitivity of the constitutional constraints associated with 
environmental regulation, the analysis of the legislative potential for pollution prevention in CEPA 
was preceded by a discussion of the l imits of federal and provincial authority in this area. CEPA 
was then scrutinized to determine the extent to which- it could accommodate pol lution prevention 
principles and strategies, as written, and with proposed amendments. Based on this analysis, 
the fol lowing observations can be made-: , 

. 

. •  CEPA i s  l imited to the activities and, substances it directly regulates. As a general ization, it 
cannot directly influence s.ubstances ahd activities regulated by other federal legislation, 
including pesticides, radio-active materials, explosives, hazardous products and human and 
animal pharmaceuticals, Nevertheless, CEPA is expansive in its scope. Most obviously, it 

. regulates toxic substances where both the term ''toxic'' and "substance" are given broad 
definitions. It also regulates nutrients; fuels, domestic sources of air pol lution that have 
physical or legal international implications, and ocean dumping. 

Any current or proposed policies, programs, projects or regulatory initiatives that incorporate 
pol lution prevention concepts must be highly sensitive to the constitutional constraints. As an 
option, serious consideration should be g iven to the principles of cooperative federalism i,n 
pursuing any such endeavours. Indeed, CEPA incorporates ample opportunity for federal- ' 
p'rovihcial cooperation as well as providing ample opportunity for private-sector interests to 
help shape these �ndeavours. : ' 

As currently written, CE'pA has a great deal of potential for implemehting pol lution prevention 
strateg ies. Indeed, many such strategies have already been implemented and several .others 
are planneci for the- near future. . 

However, given the importance and newness of pol lution prevention as a concept; the need 
for clear, consistent and fair direction for all parties impaCted by CEPA and the need to 
increase the regulatory authorjty in certain instances, this Report proposes several 
recommendations to amend CEPA. 

. 
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Adding a new Part to CEPA, dealing exclusively with pollution prevention principles and 
strat�gies .is not recommended at this time. 

Developing a new federal pol l ution preventidn statute has some merit but is not recommended 
at this time. Time and financial constraints, the l ikel ihood of resistance from some federal 
departments and the immediate opportunity to amend CEPA mitigate against an effort to 
design and implement a new federal statu��. 

This paper has focused on the current and proposed opportunities to incorporate pol lution 
prevention strategies into CEPA. Except inCidentally, it has not critiqued the political and the­
adrninistrative resolve in implementing current or proposed opportunities. A good law without 
political and administrative support is of marginalvalue. 

. -
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