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Examlnlng the Current and Proposed ‘Potential of CEPA ‘to Incorporate PoIIutlon Preventlon. '

Prmcrples and Strategies

EXECUTIVE SUMMARY

‘ INTRODUCTION

At the begmmng of the modern enwronmental movement over two decades ago, the preferred-
protection strategy was to treat and manage wastes before they entered the environment. In -

~ recent years, however, more and-more individuals, corporations and governments have come to

understand that-a great deal of waste can be avoided ‘altogether and that many. wastes that can

“not be avoided entirely can be substantially reduced. Further, the steps involved in avoiding or

minimizing waste can lead to more efficient and more profitable production. With the concept of
pollution prevention as a start|ng point, there is a strong and growmg awareness that the
management of the enwronment iS enterlng a new era.

" The shlft in orientation to a poIIut|on preventlon strategy | has not and will not come about quickly
~ oreasily. Among other things, the various parties who have a vested interest in how the
- environment is managed, including government regulators, industry, financial institutions; and
- consumer, -environmental and labour groups, have different expectations for, and approaches to

designing and implementing pollution prevention principles and practices. Nonetheless, a clear

..consensus is emerging that poIIutlon prevention offers a rational, efficient and effective approach
“to environmental protection. A growing body of evidence indicates that employing pollution

prevention techniques will not only produce real and significant environmental benefits, but will

. also result in optimizing economic benefits and reducing-economic and legal liabilities. Certainly the -
* potential for serving both environmental and economlc goals makes the poIIutlon prevent|on -

strategy worth of pursumg

The Canad/an Environmental Protection Act is a cornerstone of the federal |nvolvement in

~énvironmental protection. The purpose of this Repoit is to analyze the current and proposed

potential of CEPA to mcorporate pollution preventlon pr|nC|pIes and strategles

" DEFINING POLLUTION PREVENTION

- Over the past decade, dozens of new terms have emerged to des'oribe_-v_arious aspects and -
- interpretations of pollution prevention. Since it first came to prominence in the early 1980s, the -

definition of pollution prevention has actually shifted from a broad, inclusive meaning to a

‘coIIectlon of dlsparate fragmented and at t|mes mutuaIIy excluswe definitions.

" Recent U.S. federal legislation charactenzes pollutlon preventlon as source reduction. This olearly
“focuses on the point of generation of pollution rather than on the point of release into the

environment. In contrast to the U.S. federal definition, several state legislative initiatives -
incorporate the theme of toxics use reduction (TUR), This phrase specifically addresses the. use
of toxic substances as a means to impact on the earliest possible point of the generahon of
pollutants. Source reduction is a component of TUR because it focuses on reducing or eliminating-

- pollution before it is created. TUR, however, goes further than source reduction by encouragmg

practloes that reduce or completely elrmlnate the use of toxic chem|cals in the flrst place.

"The debate concernlng the parameters of poIIut|on prevention is not restricted to the point at

which intervention should commence. The argument is at least as heated in attempting to define
the outer limits of where poIIut|on prevent|on ends—and, where poIIutlon control begms Asa -

_ Envrronment Canada' c " November 1993 o . ' - T 5 "




Exammlng the Current and Proposed Potentlal of CEPA to Incorporate Pollutlon Preventlon
Prmc:ples and Strategies '

* generalization, industry stakeholders tend to argue that the definition of pollution prevention -
should include on-site out-of-loop recycling, reuse, and reclamation as well as off-site recycling, - =~ |
reuse and reclamation: Although a consensus has certainly not emerged, there is a growing - o
acceptance that on-site close-looped recycling falls within the definition of pollution prevention, '

~ but recycling activities that occur either away from the facility (off-S|te) or away from the ;
generatlng process (out-of-loop) are not mcluded v o S ' -

~ There is no Canadian’ (federal or provmmal) Ieglslatlon that deflnes the terms “pollution S
~ prevention,” “toxics use reduction," or“source reduction.”" Indeed, there is currently no Canadian ~ = —

‘ 'Ieglslatlon that comprehensively addresses pollution prevention, in its own right. However,. ’
several government agencies have policy statements that articulate definitions for pollution A o
prevention. By and large, the Canadian perspective of pollution prevention seems to be based o
on the concept of source reductlon rather than toxics use réduction. -

For the purposes of analyzmg CEPA this Report adopts the foIIowmg def|n|t|on
Po/lut/on prevent/on means:

An y practice that avoids, reduces or eliminates the use of toxic SUbetances; or that avoids,
reduces or eliminates the creation of pollution, without creating or shifting new risks to
. commun/t/es workers, consumers or the enwronment This /nc/udes but is not limited to:

. equ:pment modifications,

- process changes, - B
- 'materials or feedstock subst/tut/on - o - : - "
- design modifications, ' o '
- technological modifications,

= modifications in production activities /nclud/ng housekeep/ng pract/ces
. tra/n/ng, and inventory contro/

. :operat/ng efficiencies,

- product reformulation and redesign. -

[
[

Pollut/on means:

Any substance regulated by the Canad/an Enwronmental Protection Act as an unwanted
substance, including unwanted toxic substances, fuels or fuel additives or contam/nants
nutr/ents air contam/nants and other substances as defined by CEPA. -

od

it

Sed

' Environment‘Ca'nada S "~ November 1993 ' - 6
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Principles and Strategres

SCOPE AND APPROACH OF POLLUTION PREVENTION
LEGISLATION ‘

In recent years three mechanlsms have been |denttf|ed by environmental policy makers to

encourage the adoption of pollution prevention strategies. These are voluntary programs, market--
based program incentives and legislated program durectlves In analyzmg CEPA, this Report will
focus on legislated program d|rect|ves - : o

- - To date, many of the poIIutlon control laws enacted by Parllament and the prownC|aI Ieglslatures
Ahave indirectly promoted pollution prevention by limiting inappropriate waste handling practlces
increasing the costs related to generating pollution, banning or severely restricting certain

substances or polluting activities, and substantially increasing polluter liabilities. However, with -
two notable exceptions, there are currently no Canadian.(federal and provincial) statutes that
deal specifically with pollution prevention concepts, as defined in this Report. The first exception
involves legislated environmental impact assessment laws passed by the federal and provincial
governments. The second notable exception is CEPA, the subject matter of this Report

The U.S. Congress began to develop a dellberate natlonal policy of mdustrlal poIIutlon

- prevention when it passed the Hazardous and Solid Waste Amendments to the Resource

Conservation and Recovery Actin 1984. With the passage of the Pollution Prevention Act of
1990, the U.S. Congress expanded the scope of its pollution prevention policy to cover
pollutants to all mediums. This Act establishes a national policy of hierarchical environmental
protection, stating that pollution should be prevented or reduced at source as the first priority. To
date over 33 U.S. states have enacted pollution preventlon statutes The vast majorlty of these
Iaws were enacted in the past three years. :

An analysis of U.S. federal and state Iaw and Canadlan federal and provmmal policies. reveals
that legislation can promote pollution preventlon strategies by establishing programs that

- encourage voluntary part|C|pat|on by affected mdustnes or by compelllng compllance W|th
regulatory |n|t|at|ves i,

AIthough the numerous laws and policies often appear- divergent in their approach to the

implementation of pollution prevention strategies, a core set of common pollution prevention
activities are begmnrng to emerge. These include:

- targeting the industrial sector for pollution preventlon programs
- creating an Office of Pollution Prevention; .

» providing technology assistance;

- establishing specmc pollution reduction goals and targets ‘
. demandlng or-encouraging deS|gnated facilities to produce poIIutlon preventlon plans;

-+ providing for data collection and access by the public;
~+ providing public access to poIIutlon prevention plans; and

. . |mplement|ng regulatory initiatives.

This section of the Report has highlighted these strategles |n order to systematlcally analyze the
pollutlon prevent|on potent|al of CEPA.

- Environment Canada : November 1993 : : , 7
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Prlncrples and Strategles

V. POLLUTION PREVENTION AND CEPA

Introductlon

Supporters of CEPA mtroduced it in 1988 asa poIIutlon prevention statute: Others have argued L
that it does not currently accommodate ‘effective pollution prevention strategies, and must be - Bl
" substantially amended in order to do so. In any event, it can be argued that the concepts and o
- strategies of poIIutlon prevention have evolved so rapidly in the past five years, that even if |
~ CEPA was seen as a pollution prevention law in 1988, it must be reexamlned in Ilght of the : -
_ current understandlng of poIIutlon prevention. . : -

‘As a preliminary matter, an appreC|at|on ofthe impact of constltutlonal law is wtal inorderto L

“assess the ability of CEPA to. accommodate the pr|n0|ples and specific strategies of poIIutlon

preventlon . .
Const|tut|onal jurisdiction over enwronmental matters in Canada is shrouded by two S|gn|f|cant

© uncertainties: the uncertain character of the scope of | power of each level| of government and the
»uncertaln character of the relationship between these powers. The federal legislative powers to
pass environmental laws may be considerable, but they are def|n|tely not clearly defined. Their
“parameters are uncertain, and they have all gone through a strained history of judicial ;
interpretation. There is no discernable link between the various heads of federal power that may

"~ accommodate enwronmental laws and the perceived societal needs for environmental
management. Indeed, the various federal heads of power may not be relevant to developing a
comprehenswe nat|onal enwronmental policy: The same can be said for provmmal powers.

- The- uncertamty surroundlng the jurisdictional limits for environ mental regulatlon allows fora -
spectrum of approaches that could be employed when attempting to justify new federal
environmental laws and policies. At one extreme, one can push for change of the current limits of -
federalism and encourage the federal government to exercise broader and bolder reSponS|b|I|ty ‘

- over the environment. At the other extreme, one can allow Canadian federalism to evolve at its -
‘own pace, but push for much stronger administrative cooperation between the federal and S
provincial governments. The recognition of the concept of “cooperative federalism” as the prlm'ary . o

_means to affect environmental change has been embraced by several constitutional experts, as |
well as the House of Commons Standing Committee on Environment. In its 1992 Report, = e
Environment and the.Constitution, the Standing Committee recommended that “the environment - '

" be regarded as an area of shared jurisdiction; in which concurrency and partnersh|p are the
appropriate and effectlve baS|s for governmental action.”

Certalnly, there are positive and negatlve aspects associated W|th either extreme—there isno
- clear or final answer. Both of these perspectives are discussed, as appropriate, when the .
o present and potential opportunmes for |ncorporat|ng pollution prevent|on strateg|es |nto CEPA are
exammed o :

Soned

N

o
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Prmcnples and Strategres

Analyzmg CEPA for |ts PoIIutlon Preventlon Potentlal

CEPA is divided into nine parts plus a prellmlnary sect|on Part VI deallng W|th consequentlal
amendments and Part IX dealing with the coming |nto force of the Act are not reIevant to the

.subject matter of this paper.

Prellmlnarles o

Neither the declaration northe preamble contain any. direct reference to the principle of pollution
prevention. This omission in no way hampers the ability of the Act itself to incorporate pollution -

prevention strategies. Nevertheless, given the fundamental importance of pollution prevention as

a philosophy as well as a strategy and the role of the preamble in articulating fundamental

' prrncrples a reference to pollution preventron would be appropnate

By establlshrng the admrmstratrve dutles under CEPA S. 2 provrdes an excellent opportunlty to
emphasize the importance of pollution prevention in protecting the environment. An amendment to
s.2 mcorporatmg this concept mrght read that the Government of Canada shall

endeavour to incorporate pollut/on pre vent/on as a pr/or/ty stra tegy in protectlng the
enwronment _

If CEPA is amended to expressly accommodate pollution prevention initiatives, then a clear
definition for pollution prevention must be mcluded ins.3.1n thrs event, the definitions provrded in

vthrs Report should be included.

G|ven the uncertamty of the scope and limits of federal regulatory power over the envrronment
the potential for confrontation with the provinces over-federally legislated pollution prevention

 activities is real and srgnmcant ‘Section 6 states that the Minister of the Environment shall, in.

cooperation with the provinces, establish a Federal-Provincial Advisory Comm|ttee (FPAC) to

" provide advice on, among other things, environmental matters that are of mutual interest to the

federal and provincial governments and to which CEPA relates. Section 6 further states that the
purpose for establishing such a committee is to avoid conflict between, and duplrcatron in, federal

+and provincial regulatory activity, to establish a framework for national action and to facilitate.

cooperatlve actions in matters affecting the environment. The scope of pollution prevention is

" such that several initiatives will fall within:the purview of provincial jurisdiction, other-facets will
-allow for direct federal involvement, while still other components can legitimately be regulated by

both jurisdictions. The reality of the constitutional constraints underscores the value of FPAC

- working to develop a comprehensive, effective pollution prevention strategy that accommodates .

the needs of all stakeholders, including- regulators and mdustrres who want to av0|d costly,
duplicative and mconsrstent regulation. - : :

Part I: Enwronmental Quallty Ob;ectlves Gwdelmes and Codes of Practice

~ 7 Section 7 provides that the Minister of the Enwronment may collect data, conduct research and _
- establish demonstration projects-on the “control and abatement of environmental pollution.” The .

pollution prevention opportunities provided by:federal technical assistance programs are

- considerable. The use of the federal spending power along with the statutory mandate provided i

by s. 7 provides the Minister with all the authority needed to implement any or all of the
technology assistance initiatives listed in section 3.2.4 of this Report. However for greater

Environment .Canada November 1993 =~ . = . 9




Exammlng the Current and Proposed Potential of CEPA to Incorporate Pollution Preventlon -

Principles and Strategres .

certainty, subsections 7(c), (e) and 7(3)Ashould be amended to include the word “prevention’? :
immediately before-the phrase “control and abatement of environmental pollution."

- Section 8 of CEPA gives the Minister of the Environment extensive authority to formulate non-
" regulatory instruments that provide environmeéntal quality guidance to interested parties, |nCIud|ng
industries and federal and provincial regulators. The non-regulatory nature of the instruments
outlined'in s. 8 and the wide scope given to the Minister in formulating these instruments’ ensure
that this provision is well-suited to the development of voluntary pollution prevention strateg|es
Individuals and organizations that favour strong federal gwdance in developing vquntary
poIIutlon prevention strategles rely heawly on s. 8. :

The potential for developlng poIIutlon prevent|on codes of practlce objectwes and gwdellnes
using the current s. 8, is therefore significant. Nevertheless, certain amendments could be
jconS|dered to Clarlfy the poIIutlon preventlon opportumtues in s.8, such as the following: .

8(1 ) the M/n/ster shall formulate

(a) ' Environmental quality object/ves specifying goa/s or purposes toward which ,Qollut/on
prevention or environmental control efforts are directed ...

(d) Envrronmental codes of practice specrt_’ymg procedures pract/ces or release limits for -
' pollution prevention or environmental control

| (e) 'Pollut/on Drevent/on aurdelrnes outl/nrno Do//utlon oreventron /n/t/at/ves /nclud/no pollution
- f th ir

| develooment and operation.

(2) Theobjectives, guide/ines and codes of practice referred-to in subsection ( 1 ) shall relate to - -

(aa) p ollution prevention....
(3)  in carrying the responsibilities conferred by subsection ( 1), the Minister may

(a) consult with ... an y person /nterested in the quality of the environment orthe ,erevent/on or
control or abatement of envrronmental pollut/on

Part I Toxw Substances

- Under CEPA, the federal government oommltted toa “Ilfe—cycle management approach to tOXIC
~ substances. Part Il of CEPA is the’ heart of this national regulatory action plan. It sets out

- procedures for the identification and assessment of toxic substances and provides for the
establishment of regulations and other controls to govern their import, manufacture, transportation,
storage, use, sale, export discharge |nto the environment and uItlmate dlsposal

Setting aside Jurlsdlctlonal questions, there is no doubt that the current soheme established by.
Part Il to regulate existing toxic substances. provides ample opportunity for incorporating poIIut|on
prevention strategies. Certainly, an argument can be advanced that s. 34(1)(l) is broad enough
to incorporate, not only source reduction strategies, but also toxic use reductlon strategles by h
banning or sunsettlng the use of certaln toxm substances.

’Enviro’nment Canada o - ‘November 1993 L . tO
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~ Examining the Current and Proposed Potentlal of CEPA to Incorporate Pollutlon Preventlon :
. . . : Prmcmles and Strategles

— L Another facet of the pollution prevention principle is the use of a multi-medium approach in
- regulating toxic substances. In principle, the multi- medium approach attempts to reduce or

. elimiriate the creation of pollutants from a particular company within a particular sector, as well as
— ' between sectors. This principle brings to the fore the constitutional constraints that must be
P addressed by federai and provincial governments. This principle, however, also highlights the -
o - opportunities associated with federal-provincial cooperation and the promising roIe to be pIayed
o by Control Options Reports (see s.13 of CEPA). : :

AIthough the regulation-m'aking powers outlined in s.34(1), andin particula_r subsections 34(1)(1)
and 34(1)(r) are likely broad enough to justify federal pollution prevention initiatives to reduce the
use of toxic substances and to avoid or reduce the creation of pollution, a further provision may
be. conS|dered to aIIow the Governor-ln CounC|I to make regulations, as follows:

" the v/ mem‘ and /m Iem ntat/on of ollut/on revent/on strate ies for these ub stances
] tries that

gen’erate, process, use or releage the substance(sz

. Sections 15 through 18 of CEPA aIIow the federal government to generate and collect data
concerning the production, application and importation of substances. Section 16 is particularly
R relevant to the generation of information for pollution prevention purposes. Indeed, the National
. Pollutant Release Inventory Multistakeholder Advisory Committee recommended that s. 16 could
bé used as the legislative authonty for the NPRI. However, s. 16 should be amended to ensure
- « . that |t can accommodate all of the recommendatlons of NPRI, as foIIows '

(1 ) For the purpose of providing a comprehensive, natlonal database on specmed 3ubstances
the Minister may, after the federal-provincial advisory committee is given an opportunity to .
provide its advice under s. 6, develop a Natlonal Pollutant Release Inventory

(2) The Minister may establlsh an adwsory commlttee unders. 5 to prowde recommendatlons on .
the Natlonal Pollutant Release Inventory. :

* (3). The'Minister may publlsh in the Canada Gazette a notice requmng any firm generating,

o producing, using or releasing-a substance listed on the Priority Substances List [or, more'

restrictively “on the List of Toxic Substances”] to prowde the Minister with the- mformatlon
detalled in the NPRI. ' A - :

‘Environment Canada ' November 1993 - _ , 11
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S

- Sections 19 through 24 of CEPA outline the informationdisclosure provisions. These sections
include the procedures to request that the information supplied to the Minister under Part Il be ‘
treated as confidential, and also to specify the information that may be disclosed. If pollution S
prevention plans are mandated under s. 34(1) consid_eration should b‘e given to amending '

S. 19(1) as follows: . : o

A person who. provrdes /nformat/on nc/ud/ng a Qo//ut/on Qrevent/on Q/an ang subseguent
ggd@es to the M/n/ster

This Report highlights several prOV|S|ons in CEPA that encourage federal ‘and provunC|aI
regulators to cooperate on pollution prevention strategies in order to avoid conflict and duplication
of effort. Two further opportunities for cooperation involve the development of equivalency
agreemeénts under s. 35(6) of CEPA, and administrative agreements under s. 98. Regulated
pollution prevention strategies that have sensitive federal-provincial ]UFISdICtlona| concerns could B
" possibly be resolved through the use of these prowsmns : -

i
Sl

-VPart n: Nutrlents
- Sections 4910 51'in CEPA define and help to regulate cleaning agents nutrients and water:: =
- conditioners. Part ll is fairly limited in scope, and does not’ prowde S|gn|f|cant opportunlties for
developing pollution preventlon strategies ‘

- . 5Part IV: Controls on. Federal Government Organlzatlons

The federal government has a vital role to play in promoting poIIution prevention strategies within L
its own organization. Its leadership potential i n helping to. mobilize an ethic of pollution prevention
both inside and out3|de government institutions: cannot be underestimated

Section 54(2) allows the Governor-in- Councn on the recommendation of the Minister of the
Environment, to make regulations prescribing limits on the release of emissions and effluents and
waste: handling and disposal practices of federal departments, boards, agencies and corporatlons_ .
~ (hereafter collectively called “institutions"). The phrase “limits on the release” may be too narrow .
to support regulations that prescribe reductions in the creation of pollutants or in the use of toxic |
+substances. Therefore, an amendment to.s. 54(2) should be con3|dered as foIIows :

foxic substances, or that avoid, reduce or eliminate the creation of pollution by deoartments ' j
boards agencies and coroorat/ons referred fo in oaraaraoh 54( 1)(a) EEEE o -

- The federal government has established an Office of Enwronmental Stewardship to act as-a focal .
- point for coordinating and assisting in the adoption of the Code, including the integration of Lo
environmental considerations with the government's considerable purchasmg policies. The .
opportunity to build pollution prevention strategies |nto the Code is consnderable s T g

* ,As Currently worded, Sections 54 and 56 would likely allow the Minister to collect National -
Pollutant Release Inventory data. These’ sections, however, would Iikely not allow the Minister to .
- exactpollution prevention plans from federal institutions releasing emissions or effluents or R o
handling and disposing of waste: If amendments to CEPA compel certain private-sector industries
- to submit pollution prevention plans then the Minister must also be able to mandate such plans -

i
N
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‘ Prmcrples and Strategies

~oL i ~ from federal facilities. If the government implemented the suggested amendment to s. 54(2) then a
| ~ simple addition to s. 56 should prowde the Minister wuth the appropnate authority to require -+
“pollution preventlon plans as foIIows :

g 56. For the purpose of s. 54 the M/n/ster may require .. such plans, nglgg g QQ//utIQn Qrevent/Q
: S Q/aﬁ specifications ... as will enable-the Minister to determine the environmental impact that -
m . the work, undertak/ng or act/wty w1/l have, and strategles for avo:d/ng! reducmg or e//mmat/ng

thQﬁQ mpacts.

'Several u.S. poIIutlon prevention statutes mandate the Creatlon of a pollutlon preventlon office.
“Given the current experience ofthe National Office of Pollution Prevention and the Ontario

- Pollution Prevent|on Office, a Ieglslatwe base for these agencies is not considered essentlal at
“this time.

“Part V: In_ternational Air Pollution

Both federal and provincial governments have.a role to play in controlling air pollution. The
provinces, however, have hlstoncally been primarily responsible for controlling air pollution
- because most pollution sources were seen to fall within the provincial powers over “property and
S civil nghts” and “IocaI works and undertaklngs within the province." = '

. _ E The complexny and the sensmwty ooncernmg constltutlonal Jurlsd|ctlon over air pollution is such
~~ .7 thatcooperative federalism should be encouraged as much as possible. Again, CEPA Part V
ro conSC|ously embraces this principle by providing clear consultation mechanisms with provm0|al
. ‘governments for any international air pollution regulations and for the establlshment of
— ‘equivalency agreements. This approach, so far seems to be worklng and seems to be touchlng
: 'upon pollution preventlon strategles ' - ‘

* Part V| Ocean Dumplng

L Ocean dumplng involves the creation ofwastes onland and the |ntent|onal placement ofthose

‘ ' wastes on a vessel for the purpose of dlscharglng them into the ocean. As currently written, the .
ocean dumping provisions, including the regulations, encourage reactive, pollution control

- strategies rather than anticipatory, poIIutlon prevention options. The overall intent is'to manage
wastes that are produced and to limit any potential impacts, rather than attempting to reduce the
Creatlon of the wastes |n the flrst place « : :

The federal government recognizes the limits of Part VI of CEPA as ourrently written, and mtends '
s - to implement significant amendments that will incorporate many pollution prevention strategies. In
' - this.regard, there is a need to more fully- mtegrate the ocean dumpmg prowsmns into the overaII
: poIIut|on prevent|on pohcy of CEPA

- Environment Canada | S November 1993 = ' S 13
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Part VII: The General Part

As with other. provisions in CEPA, the current and potentlal opportunity to bund pollutlon .

~prevention strategies into Part VIl is considerable. Most obviously, Part Vll.concerns itself with
monitoring compliance, investigating suspected breaches and punishing violations of the
substantive regulations developed in the other Parts of CEPA. To the extent that the regulations
adopt mandatory pollution prevention strategies, they can be monitored and violators may be
prosecuted. Indeed, the severity of the current fines, jail terms and other penalties outlined in ss.
111-137 are such as to not only deter unlawful conduct (reactive, after the fact punishment) but
aIso to encourage ant|C|patory preventatlve approaches in protectlng the environment.

To the extent that new pollution preventlon strategies are bunt into CEPA and its regulatlons as

- discussed throughout this Report inspectors will have substantially increased powers to monltor ‘

and, in appropriate cwcumstances con3|der enforcement actions for violations of those
regulations.

There is also a great deal of scope within the existing framework to use “unofficial” mechanisms to
encourage pollution prevention by industry. For example, Environment Canada has created the
Office of Enforcement to develop a consistent, national policy for investigations and enforcement
actions. Some of the responsibilities of this office include the development of training courses for
inspectors and investigators, and the delivery of the annual National Training Program. Several

- U.S. jurisdictions have specifically integrated pollution prevention courses into their enforcement
training programs. Trained government personnel could then offer information and advice that is
directly relevant to the particular facility being inspected. Because compliance is not mandatory,
the advice need not be restricted to activities or substarces regulated under CEPA. Moreover,
the factors to be considered before deciding which enforcement action to take might incorporate
the U.S. EPA policy that ericourages pollution prevention as a means of achieving regulatory -

‘compliance and of correcting outstandlng violations when negotlatlng enforcement settlements. In

this regard,-s. 130(1) should be amended to allow the courts to make an order directing the
offender to adopt and malntaln pollutlon preventlon strategies, mcludlng pollution prevention
- plans. : : ,

'SOME CONCLUDING OBSERVATIONS

Since the mid-1980s, pollution preventlon has rap|dIy evolved asa plvotal strategy for protectmg
the environment. A precise definition of the term “pollution prevention” is illusive because the use
of the term is new. The search for better and more sophisticated approaches to environmental

‘ management is progressing rapidly and there is still a great deal of experimentation and

technology development associated with the concept. Nevertheless, consensus on the definition’

~of pollution prevention, as well as strategies that can be employed to accommodate that
deflnmon is beginning to emerge

leen the complexlty and the poI|t|caI sensitivity of the constltutlonal constralnts assomated with

environmental regulation, the analysis of the legislative potential for pollution prevention in CEPA
- must be fully appreciative of the limits of federal and provincial authority in this area. Any current
- or proposed policies, programs, projects or regulatory initiatives that incorporate pollution
prevention concepts must be highly sensitive to these constitutional constraints. As an option,
serious consideration should be given to the principles of cooperative federalism in pursuing any

: Environment‘ Canada ~+© November 1993 . , S 14
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Prmc1p|es and Strategies

such endeavburs Indeed, CEPA incorporates amplelopportunity for federal- prdvincial
cooperation as well as provndlng ample opportunlty for private- sector interests to help shape

these endeavours

As currently written, CEPA has a great deal of potential for |mplementlng poltution breventlon _
strategies. Indeed, many such strategles have already been |mplemented and several others are

planned for the near future.

However, given the importance and newness of pollution prevention as a concept, the need for ’
clear, consistent and fair direction for all parties impacted by CEPA, and the need to increase the
regulatory authority in certain instances this Report proposes several recommendations to amend
CEPA. Adding a new Part to CEPA, dealing exclusively with pollution prevention principles and
strategies is not recommended at this time.

- Developing anew federal p‘oIIution prevention statute has some merit-but is not recommended at

this time. Time and financial constraints, the likelihood of resistance from some federal departments
and the immediate opportunity to amend CEPA mitigate agalnst any effort to design and '
|mplement anew federal statute

Environment Canada ~ November 1993 : L 15
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1. INTRODUCTION

‘The 1960s witnessed the birth of the - modern environmental movement in Canada and the United.
States: As people became aware of the actual and potential harm being done to the environment
and public health by polluting activities, they demanded that government action be taken to

“eliminate or minimize this harm. As in the United States, the predominant strategy employed by -
Canadian regulators (both federal and provincial) was to issue regulatory controls designed to

capture pollutants before they escaped into the environment.! Typically, pollution control

regulations consisted of pre-set Ieglslated standards or general prohibitions against the release of -

emissions except as authorized pursuant to the terms and conditions of legally authorized .
documents. Regulators established the terms of these documents (variously referredtoas .
- permits, licences, control orders, or certificates of approval) following discussions with the industry
being regulated. Then they -established an extensive (and expenswe) admlmstratlve reglme to
.monltor and enforce the regulatory system. , v

, The unlversal response by regulated industries to pre-set Ieglslated standards and licensing
agreements was to incorporate “end-of-pipe” technologies into their existing processes.
Invariably, the pre-negotiated pollution standards were set to coincide with current end-of-pipe

-technology. By definition, this end-of-pipe response ensured that pollutants would have to be
managed after they had been created :

As dlfferent enwronmental problems were identified, usually because their obvious adverse
effects were readlly apparent (smog, dying'lakes and rivers, endangered species and spaces),
regulators passed new laws to address each new problem. The tactics and goals of these
different laws were rarely consistent or coordinated, even if the pollutants to be controlled were
the same. Moreover, the governmental administrative structures established-to develop and
. |mpIement these laws were generally uncoordinated and reactive. This became known as the
“command and control” approach to managing pollutlon

Although subject to mtenswe debate in some quarters 2 command and control measures have led

~ to very real and quantifiable posmve results. One need only compare the situation in Canada
" with the human health arid ecological problems associated with environmental degradation in
‘many regions of the world to see the positive results of these efforts. However, for several
reasons, the reactive, end-of-pipe approach to preventing or reducing pollution will not be as
-successful in the future as it has been in the past. First, the focus of understanding and concern’
has shifted dramatically from the highly visible and relatively. straightforward pollution proble ms to
. the infinitely more complex, subtle and potentially more damaging environmental risk activities. .
. ‘Concern over the loss of amenity values associated with black smoke has been replaced by fear
of significanthuman health and environmental impacts caused by small concentrations of certain
chemicals, detectable only with the most sophisticated equipment. The Iocallzed problem of the
factory next door has now become national and international in dlmenS|on Secondly, the costs -

associated with increased protection of the environment are growing exponentially. Because the - _' '

most obvious controls have-already been applied to deal with the most obvious environmental
problems, the aggregate costs of regulating the more complex environmental risks will increase

: See generally Estrin, Enwronmenta/ Law Estrin and Swaigen, Enwronment on Trial, Macdonald The Poht/cs of
' Po//ut/on Webb, Po//ut/on Contro/ in Canada :
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cOnsiderany Even the costs of: Iandfilling non-hazardous solid wastes are rapidly'escalating |

- Thirdly, non-point sources of pollution—for example, from agricultural fertilizer and pesticide use;
- from automobiles, air conditioners, refrigerators and other consumer products; and from urban

storm sewer runoffs—do not lend themselves readily to traditional command and control regulation,
Fourthly, there is a growing appreciation that end-of-pipe controls designed to regulate one.

‘pollutant in one environmental medium often result in the contamination of another. For example "
~ scrubbers installed to remove air contaminants may generate waste water, which.is discharged to

surface water, as well as residuals, which may-end up in hazardous waste landfills. The problem

+is not solved—the pollution is merely transferred to another medium. Finally, there is a.growing

appreciation that attempting to control pollution after it has been created is socially less deswable

~ than preventing the creation of the poIIution in the first place. .~~~ -

© Al of these factors' combined ensure that a concerned and educated public is beginning to -

demand that the environmental regulators develop new approaches to restore, maintain, and-
even enhance environmental quality .

" .The concept of poIIutlon preventlon asia new regulatory approach for managing the

environment has gained a tremen_dOustoIIowing in the last couple of years. Nowhere is this shift
in regulatory policy more evident than in the United States. In October 1990, the American
Congress passed the Pollution. Prevent/on Act of 1 990 This Act cdntains the foIIowmg policy

statement

The Con'gress hereby declares itto be the national po//'cy of the United States that po//ution
~ should be prevented or reduced at the source. whenever feasible; pollution that cannot be
prevented should be recycled in ari env:ronmenta//y safe manner, whenever feasible; 4
pollution that cannot be prevented or rec ycled should be treated in an environmentally safe
manner whenever feasible; and disposal or other release into the environment should be .
emplo yed only as a last resort and should be conducted inan envrronmentally safe manner. -

- As of June 1993 more than 33 American states had enacted some sort ot pollution prevention

Iegislation

During the past few years Canadian enwronmental policy, both at the federal and at the

- provincial level, has also begun to shift emphasis from pollution control to pollution prevention. At - |
~ the federal level, several-policies and programs currently address various facets of the o

philosophy and implementation strategies for pollution prevention. This Report, sponsored by
the Regulatory Affairs and Program Integration Branch of Environment Canada, is one such eftort ,

- The Canadian Enwronmental Protect/on Act (hereafter referred to as CEPA or the Act) proclaimed o

in force in 1988 is a cornerstone of the federal involvement in environmental protection. The
purpose of this Report is to analyze the current and proposed potential ot CEPA to mcorporate
poIIution prevention pr|n0|p|es and strategies.’

This Report contains five sections. Section | is this Introduction Section H examines the concept
of pollution prevention as outlined in various academic writings, American federal and state
legislation, and in Canadian policies and programs. The broad range:of terms and definitions that

2 .

~ See, for example, Commoner Mak/ng Peace W/th the Planet.,
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are used to describe pollution prevention underscores the intensive search for more effective
approaches for protecting the environment. Nevertheless, common elements particular to the -

concept of pollution prevention can be identified, especially in contrast to pollution-control. Thisis

~important because legislation that mcorporates pollution prevention must strive to-do so in clear
~and unambiguous terms. This Report suggests some parameters for the deflnltlon of poIIut|on
', 'preventlon as the concept applles to CEPA

Section Il descnbes admlnlstratlve and Ieglslatlve tools’ and procedures that are deS|gned to .
-implement pollution prevention pnnC|pIes and strategles Heavy rellance IS placed on Amerlcan
~ legislationand wntmg :

Using Section Il and Ill as a backdrop;, Section IV explores the pollution prevention 'potential of

‘CEPA. As a preliminary matter, constitutional constraints that might limit the scope of the current or

- proposed potential of CEPA in adopting pollution preventlon strategles are dlscussed _Then, the
_ varlous provisions of CEPA are exammed :

‘ The flnal sectlon of this Report hlghllghts some observatlons on the ab|||ty of CEPA to
) accommodate poIIutlon preventlon strategies.”

‘Envir'onment Canada -~ November 1993 L . B - .18
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2.1
AS A GOAL VERSUS POLLUTION PREVENTION AS A STRATEGY

1l DEFINING .P_oLLUT.loN 'PREVENTION
CKLARIVFYI‘N(A»E' A .PRELIMINARY DISTINCTION: ‘.P‘(')LLU';rI'ON PREVENTION

The Intr,oduction has stated that public concern and the goal ,of gdvernrnent reg'ulatoré responding
to that public concern has been environmental protection. One might as easily have noted that

‘the public concern and the goal of regulators was pollution prevention—that is, the prevention of '

the creation or the release of pollutants into.the environment that could then harm various
components of the environment and/or human health. For example the House of Commons .
debates introducing the Environmental Contam/nants Actin 1974 stressed that the intent of the
legislation was to move into a preventative phase in the war against pollution, and move away
from “cure” to “prevention.” The Arctic Waters Pollution Prevention Act passed in the:early ,
1970s, the Ocean Dumping Control Act, which incorporated the Convention on the Prevention of

" . Marine Pollution by Dumping of Wastes and Other Matter signed by Canada in 1972, and .

various pollution prevention regulatrons enacted in the early 1970s under the Canada Shipping

~Act (the Garbage Pollution Prevention Regulations, the Oil Pollution Prevention Regulations and

the Great Lakes Sewage Pollution Prevention Regulations) illustrate that government regulators
were focusing on the goal of pollution prevention. Moreover, end-of-pipe technologies were not

- the only.response to the command and control strategy for achieving the goal of pollution

prevention. On occasion, command and control strategles were expressed through outright bans .

" onthe use of specific substances or the prohibition of polluting activities—a fairly obvious form of

~ pollution prevention. For example, the Pest Control Products Act, enacted in 1969, gives the.
- federal Minister of Agriculture the power to ban the use, production or importation of pesticides, if -

in his opinion, the use of the product would lead to.unacceptable risk of harm to public health,
plants, animals or the environment. Amendments to the Fisheries Act in the mid-1970s (see for

o example section 33.1) granted the Minister the power to request copies of plans and

'~ specifications for any proposed new-operations or information on any aspect of an ongo‘rng
operation to determine whether the operations would deposit any substance that could be .

deleterious to fish. If the'Minister was of the opinion that fish or fish-habitat would be disrupted, -

- modifications to the project could be ordered or, with Cabinet's approval, the Minister could even

direct the project to be shut down. These examples illustrate that command and ControI strategies
in the early 1970s provrded regulators with the Iegal authonty to ban products or. ‘processes as a '
way to prevent ‘pollution. - ,

- ~Nevertheless the end- of—prpe technologles used to manage poIIutron once it has been created

remained the predominant strategy employed by governments and-industry to control -

‘ enwronmental quality.

By the mid- 19803 the strategy for protectlng the environment began to shift from poIIutlon ControI

to pollution prevention. As the Govérnor of Michigan stated in a report issued by_the U S. Office

See, for example comments by Mr. Jack Davts House of Commons.Debates, 24-4-74 p. 1728 re the Preventatlve
Phase”; and Mr."Marchand re- |ntroducmg the B|II for Madame Sauve M|n|ster of the Enwronment Commons Debates
1911a74p 1476re ‘Cure.” : :
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of Technology Assessment in 1987 From Pol/ut/on to Prevent/on A Progress Report on Waste -
Reduct/on 4 :

/t is time for a revolution in our th/nk/ng about p/otect/ng the env:ronment from po//ut/on The
successful state and federal environmental legislation of the 1960s and the 1970s: attacked
conventional pollutants by regulating their release into the environment. This forced the
“development of new pollut/on control technologies, but still permitted some discharge of
materials. To meet the emerging challerige of toxic pollutants, we must realize it is far more.
effective and cheaper to prevent them from ever enter/ng the env:ronment than /t isto c/ean
up our m/stakes : .

.This strateglc policy shift from pollution control became known as “pollution prevention.” This

- Report distinguishes betweeri pollution prevention as a goal and pollution prevention as one of

2.2

several strategies (along with, for example, pollution control and remediation or clean-up activities)

" that can be adopted by regulators to attain that goal. Since the 1960s, Canadian regulators have:

attempted to protect the environment primarily by reducing or preventing pollution by employing

- command and control strategies that incorporate end-of-pipe technologies, and occasionally, by

prohibiting certain substances or processes. The pronounced shift that is now emerging -

embraces pollution prevention over pollution control as the priority strategy for reaching the goal
of environmental protection. Thus, to minimize any confusionin terminology, this Report uses the.
term “pollution prevention” as a strategy that can be adopted to attaln the goals of énvironmental

. protectlon and not as the goal itself.

DEFINING POLLUTION PREVENTION THE u. S EXPERIENCE

Over the past decade dozens of new terms have emerged to describe various aspects and
interpretations of pollution prevention.® The definition of poIIutlon prevention in one jurisdiction can
~ vary substantially from that in another. Even within the same jurisdiction, the term can take on a

markedly different meaning. A voluntary pollution prevention program could adopt an operating -
definition that is different from a legal definition that has been codified in legislation. Since it first
came to prominence in the early 1980s, the definition of pollution preventlon has actually shifted -
from a broad, inclusive meaning to a collection of disparate, fragmented, and at times, mutually

exclusive definitions. In a recent article entitied “Defining Pollution Prevention and Related Terms”

the author examined 23 state laws and isolated -no fewer than 10 discreet terms for pollution
prevention. These included hazardous waste reduction, waste reduction, source reduction, -
pollution preventlon waste minimization, toxic pollution prevention and toxics use reduction.8 o

6

. Quote'd in Sandborn and Andrews, Preventing Toxic Pollution: TbW_ardA British Columbia Strategy, p. 17.

See, for example, Environmental Protection Agency, Pollution Prevention 1991, p. 4-8 and 76-81; Foecke, “Defining

Pollution Prevention and Related Terms”; Innes, “Scope and Approach of State PoIIutlon Preventlon Leglslatlon An
Overview.”

Foecke, * Deflnlng Pollutlon Prevention and Related Terms,” p. 108-111.
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- The U.S. Enwronmental Protection Agency deflnes pollutlon preventlon as “source reductlon”

The Pollution Prevention Act of 1 990 states thatiit is “to be the national policy of the United States-

 that pollution should be prevented or reduced at source...” The Act then defines. “source
- reduction” as any practice that :

j(i) reduces the amount of any hazardous substance, poIIutant or contaminant entering any

_.waste stream or otherwise released into the enwronment (|nclud|ng fugitive emissions) prior to
recycllng, treatment, or disposal; and 4 , _

(i) reducesthe hazards to publlc health and the enwronment assomated with the release of such '
ubstances pollutants, or contamlnants '

The Pollution Prevention Act of 1990 also states that the term “source reduction” includes
“equipment or technology modifications, process or procedure modifications, reformulation or-
redesigning of products, substitution of raw materials, and improvements in housekeeping, A
maintenance, training, or invento'ry control.” Interestingly, the Act further clarifies the definition of

. source reduction by expressly stating that the term does not include the foIIowmg 7

An y pract/ce which alters the physrcal chem/cal or biological charactenst/cs or the vo/ume of a
~ hazardous substance, pollutant or contaminant through a process or activity which /tse/f/s not
/ntegral to and necessary for the product/on of. a product or the providing of a service.

“The U.S. federal legislation, then characterlzes pollution preventlon as source reductlon This'

clearly focuses on the pomt of generatlon of poIIutlon rather than on the point of release into the

i envrronment

In contrast to the federal deflnltlon of pollutlon prevention, several state legislative |n|t|at|ves

* incorporate the theme of toxics use reduction. This phrase specifically addresses the use of toxic
~substances as a means to impact on-the earliest possible point of the generation of poIIutants
- Toxics Use Reductlon (TUR).is often used as an umbrella prevention strategy that

encompasses, but goes beyond, the “generation-of-waste” orientation of source reduction. -
Source reduction is definitely a component of TUR because it focuses on reducing or eliminating
pollution before it is created. TUR, however, goes further than source reduction by encouraging
practices that reduce or completely eliminate the use of toxic chemicals in the first place.

_"Prior to the passage of the New Jersey Pollution Prevention Actin 1991 'environmentalists
~ considered the Massachusetts Toxics Use Reduction Act and the Oregon Toxics Use Reduction

and Hazardous Waste Reduction Act the most progressive models for pollution prevention
legislation in the United States. The experiences gained from the Massachusetts, Oregon and .
federal pollution prevention legislation clearly influenced the scope of the definition of pollution

- prevention in the New Jersey legislation. As outlined in Charting a Preventative Approach to

Environmental Protection: A Comprehensive Perspective of New Jersey’s Pollution Prevention

Initiative, the debate shifted from source reduction and recycling to the toxics use reduction and

At least 14 American state laws also include the “isfis not” dynamic to help clarlfy the definition of pollution
prevention. See Foecke, “Defining Pollution Prevention and Related Terms,” p. 108.
Because of initial confusions surrounding the definition of pollution prevention, the Deputy Administrator of the EPA

“"had to send a memo to all EPA personnel in 1992 to clanfy that the- deflnltlon was indeed the source reduction
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source reduction perspective eventually adopted by the legislature.® Although the definition of =
pollution preventlon in the New Jersey Ieglslatlon is lengthy and demands careful reading, it

- essentially mandates that instead of using post-generation pollutlon control technologles pollution

prevention involves either changes in how things are produced, changes in the design of
products or changes in the use of chemicals. To fulfil the definition of pollution prevention, these |

changes mustresult in a reduction in the need for chemicals in the-inherent design of the product, a .
~ reduction in the up-front input of chemicals or-a reduction in the generatlon of hazardous
. Substances. by industrial sources pnor to treatment » ‘ :

_' Although the methods for achlewng TUR and source reductlon are S|m|lar (including, but not limited
"to input substitution, product reformulation, process modifications, in-process.recycling, and o
“improved housekeeping), TUR is more comprehensive than the waste/pollution emphasis of
- source reduction because it stresses eliminating the use of the toxic chemicalin the first place. To

illustrate, a company may use 100 tonnes of a toxic substance, 90 tonnes of which are put into
-products and 10 of which are wasted. Eliminating or reducing the 100 tonnes of the toxic

substance used (TUR) is fundamentally different from eliminating or reducing the 10 tonnes of
waste prior to release. This example also illustrates another key distinction between TUR and

~ source reduction. In principle, TUR will minimize the opportunity to shift a pollutant from one
_environmental medium to another because the focus is on reducing'the 100 tonnes. In contrast,
product or process changes made to reduce the 10 tonnes of toxic waste (source reduction) may

resultin that waste being transferred into the consumer-product. Once the useful life of the
product is spent the tomc substance will find its way back intothe environment (usually through
mcmeratlon or Iandflll) : »

: While in some. aspects TUR is more comprehensive than source reduction, it is nevertheless
“seen by some experts as narrower in other aspects. As stated in an artlcle entitled “Technlques

in Toxics Use Reduction: From Concept to Action”: 11

~ The d:fference between pollut/on prevent/on and tox1cs use reduct/on is the scope of ma tena/s '

and activities covered. Toxics: use reduction.usually targets a list of “toxic” chemicals.
Typically the list of chemicals is based on the list developed as part of [the Toxics Release

Inventory legislation]. Pollution prevention,.on the other hand, covers all pollutants. Secondly,

toxics use reduction only covers manufacturing, whereas pollution prevention covers pollution
from all human act/wt/es including mmmg, agrlculture and transportat/on

The debate concernlng the parameters of pollution prevent|on is not restncted to the pomt at

which intervention should commence. The argument is at least as heated in attempting to deflne

-the outer limits of where pollution prevention ends—and, where pollution control begins. As a -

generalization, industry stakeholders tend to argue that the definition of pollution prevention

- should include on-site out-of-loop recycling, reuse, and reclamation as well as off-site recycling, -

10

1

approach embodred in the Po//ut/on Prevent/on Act of 1990 See EPA Deflnmon of Pallution Preventlon May 28,

-1992.

This document is appended to the News Release from the Office of the Governor of New Jersey, entitled “Governor
Florio Signs Pollution Prevention Act,” dated August 1, 1991. See also, Wlse ‘and Gray, “Toxics Use Reduction: New

Jersey's Approach to Pollution Prevention,” p. 32-36.
- See Hearne and Aucott, * Source Reductlon Vs Release Reductlon Why the TRI Cannot Measure Pollutlon :

Prévention.” - .
Rossi, EIIenbecker and Ge|ser “Techniques i in Toxms Use Reduchon p 26
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A . reuse and-reclamation. As stated by the Manager of Environmental Programs for the Alummum
Company of Amenca in 1an artlcle entitled “Regulatory Barrlers to PoIIutron Prevent|on” 12

-Out-of-loop and off—srte recyc//ng is not recogn/zed in [EPA s pollution prevent/on ] pollcy
statement.as pollution prevention, even though, when properly conducted, these methods
offer the potential for significant economic benefits and reduced risk. In fact, out-of-loop and
off-site recycling, which results in “minimizing the present and future threatto human health.
and the environment” and is conducted in an envrronmental/ y sound and assured manner, falls -
full y in the realm of po//ut/on prevent/on . : '

~ This same author argues that on-site and off-site waste treatment and disposal wouId not be part
ofa poIIutlon prevention def|n|t|on .

Although a consensus has certarnly not emerged thereis a growing acceptance that on-site
close-looped recycling falls within the definition of pollution prevention, but recycling activities that ,
occur either away from the facility (off-site) or away from the generating process (out-of-loop) are

* not included. Certainly on-.or off-site-waste treatment and on- or off-S|te waste dlsposal wouId '

not be- conS|dered part of the poIIutlon preventron defmmon

'SOME CANADIAN DEFINITIONS FOR POLLUTION PREVENTION

A draft dlscussmn paper prepared for Enwronment Canada in December 1992, entitled: National

A kPollut/on Prevention Strategic Framework makes note of the pollution preventlon definitions used

by three regulatory agenCIes

. _ Br|t|sh Columbla Department of Enwronment Lands and Parks

The reductlon or eI|m|nat|on of poIIutants at their source so that waste is not generated It
contrasts with “end-of-pipe,” “collect-and-contain,” or “release- and- d|Iute” controls, which are
' de3|gned to treat or control releases of waste already generated :

. Industry Sclence and Technology Canada

Any practrce that reduces or prevents pcllut|on at the source through cost-effectrve changes
in the design and operatlon of productlon facilities or transportatlon systems or the design and
use of products : S

.. Ontarlo Mlnlstry of the Enwronment

. Any actlon that reduces or ehmlnates the creatlon of poIIutants Itis achleved through actlvmes
that promote, encourage or require.changes in the basic operational or befiavioral patterns of
industrial/commercial/institutional or individual generators It does not include substitution of
one toxic substance for another, treatment, out- -of-process recycling or incineration or transfer

- from one medium to another. Itis achleved by raw material substitution, product reformulation,

~ process redesrgn or mod|f|cat|on in- process recycllng or improved malntenance and operatlon

12

bByers,,“Regulatory Barr‘ie‘rs to 'Pollution‘ Prevention,” p.'21.
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The draft document then proposes its own definition of pdllution prevention as “the use of .

- processes, technlques or. materials that avoid or minimize the creation of pollutants or wastes.”
. However, the document also recognlzes the perspectives of the industrial sectar that “waste
outputs that could be profitably used as a feed stock in other production processes (including

those recycled outside the company) would legitimately- be included under pollution prevention
bécause undesirable outputs have not been created. [n th|s regard pollutlon preventlon '

-+ encompasses aII three R’s: reductlon reuse and recycllng

By and large, the Canadlan perspect|ve of poIIutlon prevention seems to be based on the

concept of source reduction rather than toxics use reduction: Moreover there is no Canadian
(federal or provincial) legislation that defines the terms “pollution prevention,” “toxics use

- reduction,” or “source reduction.” Indeed, there is currently no Canadian legislation that

omprehenswely addresses pollutlon preventlon in its own right.13

THE SIGNIFICANCE OF A CLEAR DEFINITION

‘The term pollution prevention can mean different thlngs to dlfferent people. A clear deﬁnltlon of
~ pollution prevention that all interested parties can understand (and, ideally, agree with) is

important to the overarching goal of environmental protection. The definition of pollution prevention
will have a significant impact on the planning, |mplementat|on and ultlmately, the effectiveness of
government actions. Equally, the definition will |anuence in fundamental ways the -response by
those affected by governmental actions.

'One American study on waste reduction emphasized that the difficulties and differences in the |

definition for waste reduction constituted one of the principal factors affecting industry’s decision

~ about generating hazardous wastes.4 It is unreasonable to expect that industry ¢an respond

consistently-and efficiently to pollutlon prevention programs if the definition means different things
to different regulators (within and between departments and- governments) and amonyg industry

- competitors. This is particularly true if, as in several American laws, including the Pollution
- Prevention Act of 1990, regulators are mandated to adopt a pollution management hierarchy.

Typically, as with the Pollution Prevention Act of 1990, the hierarchy flows from source reduction

" at the top through recycling, treatment and disposal as the last resort. If pollutlon prevention is-the
priority, then it must be defined and implemented in a way that allows for no misunderstanding of -

its meaning. This is particularly important where certain pollution prevention activities are

- statutorily mandated with attendant penalties for non-compliance. A clear definition will also help

:  all stakeholders, including members of the general public, understand the social policy goals to be

: attalned by adoptmg certaln pollution preventlon strategles

13

14

Note: This may be an overstatement, as provmdal and the federal governments have enacted environmental impact -

assessment legislation which, in, principle,‘is preventative in approach This issue WI|| be dlscussed in‘greater detail
in_Section 4.4.2 of this Report.

- See'U.S. Office of Technology Assessment Serious Heduct/on of Hazardous Waste, p. 8
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POLLUTION PREVENTION AND CEPA—A SUGGESTED DEFINITION

Dlstlngwshlng Preventlon and Control

- The fundamental concept underlying the phllosophy of ‘p‘ollution prevention is that it is better' '

(more cost-effective, more socially acceptable and, most importantly, more efficient in reducing risk

~ ofharmto human health and the environment) not to create pollution than it is to try to manage,
‘treat or dispose of pollution after it has been generated Pollution preventlon encompasses a

conscious shift from smgle med|um pollution control to multi-medium pollution prevention.

The medlum-specmc baS|s'of poIIutlon control often leads to Cross—medlum transfers.,Sometimes

-called the “shell game” by environmentalists, these cross-medium transfers of pollution are an

inadvertent result of regulations that govern the release of an individual medium. Cross-medium
transfers simply take the pollution from the medium under regulation and shift it to-another medium

“where that pollutant may not be regulated or where its regulatory cost is less onerous. As a’

result, the pollution is not prevented it is merely transferred. In a recent report outlining its pollution

‘prevention strategy to the Amencan Congress, the U.S. Enwronmental Protection Agency

Itis increasing/y clear that some treatment technologies, while-solving one pollution problem,
have created others. Air pollution control devices or industrial wastewater treatment plants
prevent wastes from going into the air or water, but the toxic ash and sludge that these
systems produce can:become hazardous waste problems themselves. Waste disposed of

- on the land or in deep wells may contaminate groundwater, and evaporation from ponds and
Iagoons can convert so//d or liquid wastes into air pol/ut/on prob/ems :

By. deflnltlon pollution preventlon minimizes the potential for cross- medlum transfer because |t

. aimsto reduce the generatlon of pollutants at source.

In a 1986 report entitied Serious Reduction of Hazardous Waste, the U.S. Congress’ Office of
Technology Assessment highlighted-some of the dangers of failing to clearly dlstlngwsh between
poIIutlon prevention and pollution control 16 _

The distinction between preventing wasté from be/ng generated and contro///ng waste after it
|is generated is blurred when pollution-control actions are included i in the definition of waste
. reduction and similar terms. Consequently ‘

-'.‘ the pr/mac y of pol/ut/on prevent/on is eroded

. generators are not encouraged to consider po/lut/on prevent/ng act/wt/es because po//utron

control options are given equa/ standing,

- risks to health and the enwronment from transport and handl/ng of waste are not explrcrtly

measurements of reduct/on of waste generat/on are obscured by including the results of
- pollution control L e :

2.5.1
- states:19
weighed, and
15
16 p. 9.

EPA, Report to Congress Po/lut/on Prevent/on Strategy, p. 4- 5.
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" For these reasons, this Report accepts a definition of pollution prevention that includes any -
, strategles aimed at ellmlnatlng or reducing the underlying creation of pollutants, but does not
- include any strategy that attempts to control or to manage pollutants after they have been
- created. Therefore, for the purposes of thls Report: out-of—loop and off—the recycllng are not be '
' mcluded in the def|n|t|on : : _

' 2.'5v.2’ " TUR versus Source Reduction

The rapld evolutlon of the concept of poIIutlon preventlon reflects soo|ety s |nS|stence on finding -
“new and more sophisticated approaches to protecting the environment. If,.as has been argued,
pollution prevention demands a comprehensive, systematic approach to environmental

protection, and a new way of thinking about preduction and consumption habits, then the concept .. .
* of pollution prevention must mcorporate toxic use reduction strategies. Indeed, the evolution of the

‘ pollution prevention debate. in the United States has witnessed a shift from source reduction and
recycling to the current'emphasis on both toxics use reduction and source reduction. A ground
swell of pollution prevention; legislation in the United States in 1989 and 1990 has mcorporated

the theme of toxic use reduction. These statutes clearly built upon the poIIutlon prevention laws

enacted in the mid-1980s that focused on source reduction. The trendin the Unlted States to.

incorporate toxics use reduction as an umbrella prevention strategy that encompasses but goes " ‘
* beyond the waste orientation of source reduction-seems to be continuing. At the federal level, five -

recent bills containing TUR concepts have been introduced in Congress.!? For ~example, the
1991 proposed amendments to'the Resource Conservation and Recovery Act state that:.

Congress establishes a tox:cs use and source. reduct/on and waste management policy that

gives pr/onty in the following order
1.‘ tox1cs use and source reduction B
- ; 2, recycl/ng,
| 3 waste treatment and

4. contained disposal. and incineration. -

':17 ' ‘¢ The eiamples are taken from Surt/ey and Summaries: State Legislation Relating-to Pollution Prevention, p. 72-80.
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The propOSed amendments then provide the following definitions:
' TOXICS use and source reduction is:

An y practrce process, or act/wty that reduces or eI/m/nates the quantlty and toxicity of
" hazardous substances used in a production process or generated as solid or hazardous
waste during product/on act/wtles pr/or to. recyc//ng or treatment and disposal. Th/s /ncludes o

but is not limited to: -
equipment modifica_tions,
| e . process changes,
. materials or feedstock substltut/on
design mddrf/catrons, o
- technolog/cal modlf/cations '
. mod/f/catlons in product/on actrvrtres mc/ud/ng housekeeplng pract/ces
. ’tra/nlng, and /,nventory_contro/, o
< operating efficiencies, o |
x . _productIOn reformulation and redes'ign.
Toxics use and source reduct/on is not:
s hazardous and solid waste management or

-« physical, chem/cal or b/olog/ca/ treatment desrgned to prevent the release of .
hazardous substances after generat/on

. Slmllarly, the 1991 proposed Hazardous Pollution Preventlon Plannlng Act prowdes the foIIowmg
deﬂnltlons - : .

: Source reduct/on is:

Any. pract/ce whrch reduces the amount of any hazardous substance released to the
environment or reduces the hazards to public health as a result of such re/eases [emphasis

added]
" Source reduct/on is not:

Any pract/ce wh/ch a/ters the character/st/cs of the hazardous substance through a process or
activity which /tself is not integral to. and necessary for-the product.
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Toxic use reduction is:

“An y source reduction method that results /n a reduction or elimination in the use of toxic -
chem/cals [emphaSIS added].

Therefore, in Ime with the more recent Ieglslatlve pronounoements the deflnmon of pollutlon

prevention used in this Report will, unless expressly stated to the contrary, mcorporate toxics
usé reduction and source reductlon

25.3 ‘The Scope of PoIIutlon Preverition

AThe u.S. Environmental Protect|on Agency deflnes the terms “pollutlon” and “poIIutants as “all -
* non-product outputs, irrespective of any recycllng or treatment that may prevent or mitigate

_ releases to the environment. 18 This all- -encompassing definition would-allow pollution prevention

strategies to embrace conventional pollutants (such as nutrients and suspended solids) as well
~ as all manner of hazardous wastes and toxic ¢hemicals. For this Report to examine the pollution

preventlon potential of CEPA, the scope of “pollution prevention” will be restricted to those
‘pollutants regulated by CEPA. Thus, “pollutants” will include unwanted air contaminants, air
pollution, products of biotechnology and fuel, as defined by s. 3(1) of CEPA; toxic substances as
defined by s. 11; nutrients as defined by s. 49; and substances as defined by s. 66(1). For the .
purposes of this Report, toxic substances that might otherwise fall within the definition of s. 11 of
CEPA but which are regulated by other federal legislation. (for example, human and animal

- pharmaceuticals, explosives, radioactive materials, fertilizers and pest|C|des) are not mcluded

~withinthe scope of poIIut|on preventlon :

- 18 EPA, Po/lut/on Prevention 1991 p. 6
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e

2 5. 4 Fmally—The Deflnltlon
Forthe purposes ofanalyzmg CEPA

~Pollution prevent/on means. E
Any practicé that avoids reduces or eliminates the use of toxic substances, or that avoids,

reduces or. e//m/nates the creation of pollution, without creating or shifting new risks to
: communmes workers consumers or the-environment. Th/s includes, but is not limited to:

e equ:pment mod/f/cat/ons
"« process c;hanges,
. materials or feedstock sUbatitUtion,
.+ designmodiications,
Ce techno/og/cal mod/flcat/ons
. . mod/f/cat/ons in productlon act/ vities lnclud/ng housekeep/ng pract/ces
. trammg, and /nventory control, | |
- opérating efﬁciencies: |
'A ‘ product reformu/at/on and redeSIQn
~ Pollution means | _
Any substance regulated by the Canadian Enwronmental Protection Act as an unwanted

substance, including unwanted toxic substances, fuels or fuel-additives ‘or contaminants,
- nutrients, air.contaminants, and other substances as defined by CEPA.

Environment Canada - .. November 1993 S 29




Exammmg the Current and Proposed Potential of CEPA to- Incorporate PoIIutlon Preventlon‘

Prmcrples and Strategres

'3._11.:1

In 'recentyears three mechanisms have been identified by envirormental policy makers to

- Ontario Ministry of the Environment and Energy, challenges companies to.voluntarily reduce their . -
- releases to the environment and the amount of hazardous wastes that they generate at their

SCOPE AND APPROACH OF POLLUTION
| PREVENTION LEGISLATION |

IN»TROD'U‘CTION.

encourage the adoption of pollution prevention strategies. These are voluntary programs market-

- based program incentives and Ieglslated program dlrectlves 19

Voluntary" pollution pret/ention programs have been instituted by go‘vernmeht and private

‘organizations in the United States and Canada. For example, in 1991, the U.S. EPA launched the
Industrial Toxics Program (better known as the 33/50 Program). 20 As of February 1992 734 U.S. .

companies had been asked to voluntarily reduce pollution from 17 toxic chemicals by 33 percent

by 1992, and 50 percent by 1995. Many large corporations, including Dow Chemical, Amoco, and
" Dupont, are active participants. In 1991, the Canadian Minister of the Environment established '

the National Office of Pollution. Prevention to work with'industry to promote voluntary actionto -
minimize the productlon and release of pollutants and waste at source. 21 The Offlce has.

assumed responsibility for a specific program targeted at accelerating the reductlon or. ellmlnatlon
of selected toxic substances (the ARET Program). '

The ResponS|ble Care Program endorsed by the Chemlcal Manufacturers Assocnatlon _provides
a good example of a voluntary pollution.prevention program initiated by the private sector. Al

~ member companies are asked to commit to a comprehensive envrronmental code of conduct that

includes poIIutlon prevent|on pnnmples
The Pollution Preventlon Pledge Program initiated by the PoIIutlon Preventlon Offlce of the
facilities.22 The Ontario Ministry of the Environment and Energy, along with Environment-

Canada, has also |n|t|ated a Voluntary Pollution Prevention Planning Partnership with industrial
associations. The aim is to- develop pollution preventlon planning as-an- environmental

. management tool and to promote pollution prevention as the preferred means of reducing releases

' 'of hazardous wastes 23 Partnershlps have been established with the Motor Vehlcle

23

See generally:.Hoffman, “Teaching Old Dogs News Trficks::Creating Incentives For Industry tofA'dopt Pollution
Prevention”; EPA, Pollution Prevention 1991;.Environment Canada, National Pollution Prevention Strategic

. Framework, Draft Discussion Paper; Bergeson and Campbell “EPA and Congress‘ Look at Using Incentives in

The Industrial Toxics Program |s'd|scussed in EPA Po//ut/on Prevention 1991, p. 138- 140 EPA Report to Congress:

Discussions with Ms. Sherry Watson, Director of the National Offlce of Pollution Prevention; CEPA Heport for Period

. April 1991 to March 1992, p. 17. Currently, there is Ilttle publlc lnformatlon documentlng the role and responsibilities

3.1.1 Voluntary P_'rograms- .
19
- -7 Environmental Regulation.”-
20
C . Pollution Prevention Strategy, p. 35-45.
21 -
of the. National Office of Pollution Prevention.
22

" See Ontario Pollution Prevention Office, Pollution Prevention Pledge Program.

Ontario Pollutron Preventlon Offlce “Summary of Mandate and Current Initiatives -of the Pollution Preventlon Office.”
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Manufacturers Ass00|at|on General Motors and Chrysler and are belng developed wrth the ‘
Canadian Chemical Producers Assocratlon

Market-Based Programs

Economic instrumerits use market forces to mtegrate economic and environmental deC|S|on
making.24 These instruments attempt to. use market signals to influence behaviour in a manner .
that is consistent with environmental goals; the emphasis is on environmental results rather than
methods. Generally, economic instruments give private-sector decision makers a great deal of -
flexibility in how to achieve envrronmental objectives. This is seen by mdustry as an important -
advantage of market-based economic instruments. Because firms ‘can decide on the methods they.-
use, provided they meet the goals and targets established by government, the market-based -

. approach encourages the development of mnovatlve and cost-effective squtlons to reduce or

ellmlnate pollutlon

There are two broad categones of economlc instruments that may be used for achlevmg pollution

- prevention goals. They-are non-tax mstruments |nclud|ng tradable permits, user-charges and

deposit-refund systems, and tax mstruments |nclud|ng environmental charges, tax incentives,
and a combination of environmental charges and tax incentives. Different market instruments are-

- suited to different environmental problems. In addition, these tools differ in their complexity of

313

“design and |mplementat|on and in their potential econoniic and regional lmpacts Some
mstruments must also be evaluated in an |nternat|onal context. -

Canada has had I|ttIe expenence in the use of market mstruments to achieve envrronmental

'.objec'uves The opportunity for economic mstruments to impact positively on pollution preventlon .

as opposed to pollution control” must be carefully examined. An evaluation of the effectiveness of

E market-based instruments to promote pollution prevention is beyond the scope ofthis Report.

However, Environment Canada has: justreleased a Discussion Paper entitled Economic

~Instruments for Environmental Protection. It will serve as a basis for consultations with Canadians =~

on the practical application of economlc instruments to envrronmental problems |nclud|ng poIIutlon

- prevention in Canada.

| Leglslated Programs

3.1.3.1 The Canadlan Expenence :

- Many of the pollUtion contrOl Iaws enacted by Parliament and the p‘rovincial legislatures have

indirectly promoted pollution prevention by I|m|t|ng inappropriate waste handling practices,
increasing the costs related to generating pollution, banning or severely restricting certain’

. substances or polluting activities, and substantially increasing polluter liabilities. However, with

" . two notable exceptions, ‘there are currently no Canadian (federal and provincial) statutes that

deal specifically with pollution preventlon concepts as defined in Section 2.5.4, of this Report.
The first exception involves legislated environmental impact assessment laws passed by the-

24°

: Specmc |nformat|on on market based programs is’ documented in: Environment Canada Economic /nstruments for

Environmental Protection; Rankin, “Economic Incentives for Environmental Protection: Some Canadian

-Approaches” EPA “Report of the Environmental Protection Agency Economic Incentives Taskforce” (June 1990), -

quoted in Bergeson and Campbell; “EPA and Congress Look at Using Incentives in Enwronmental Flegulatlons
p. 84-85; Sandborn, Andrews and Wnynko Prevent/ng Tox;c Pollution, p.~93-136. ,
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federal.and 'pr0vinCiaI' governments. The recently enacted Canadian Environmenta/ Assessment
Actis illustrative. It provides a systematic method for identifying potential environmental impacts

*'before they occur, and empowers the federal Minister of the Environment to alter plans or

proposals so that unwanted impacts can be minimized or eliminated. In some cases, the Minister
can force the abandonment of the proposal if negative |mpacts are unacceptable and cannot be
mrtrgated The preamble to the Act states that: :

The Government of Canada is committed to ‘exercising leadership within Canada and
/nternat/onally in anticipating and preventing the degradation of environmental quality : and at
the same time ensuring that economic deve/opment is compatible with the high value
Canad/ans place on envrronmenta/ qua/rty »

- ’The Act covers prOJects for which the federal government holds decrsmn-makrng authonty—as a

proponent, as a land manager, as a provider of funding and as a regulatory authority. While no
pollution prevention definition or strategies are articulated in the Act, it is clear that, in‘principle,
pollution prevention strategies must be considered at the earliest possible stages when
examining the potential enwronmental impacts of prolects with federal involvement:

The second notable exceptlon is CEPA The extent to which CEPA currently mcorporates .
pollution prevention’ pnnC|pIes will be extensrvely analyzed in Section IV.

| 3 1.3.2 The Amerlcan Federal Experlence

- The Amencan Congress began to develop a deliberate national- pollcy of mdustnal pollution
_ prevention when it passed the Hazardous and Solid Waste Amendments to the Resource

Conservation and Recovery Actin 1984. These amendments set out a national policy that
“wherever feasible, the generation of hazardous waste is to be reduced or eliminated as
expeditiously as possible.” The Act specifically directed the EPA to report to Co_ngress on the
feasibility and desirability of developing mandatory requirements to compel the adoption of
pollution prevention techniques. In its 1986 Report to Congress, the EPA analyzed the various
approaches to encouraging pollution prevention strategies, but rejected the need for. specific
mandatory standards, at least in the short term:25 The Report did stress that the most »
constructive role of government would be to promote voluntary waste minimization by prowdlng
information, technology transfer and assistance to waste generators -

In 1986, Congress responded to publlc demands for better mformatlon on mdustnal pollutron by :

enacting the Emergency Planning and Community Right-to-Know Act26 This Act was authorized
under Title Ill of the Superfund Amendments and Reauthorization Act (SARA). Section 313 of -
SARA requires certain manufacturers that meet specific reporting criteria to supply information on

_“routine releases to the air, ground and water; on accidental spills and leaks; and ontoxic waste-

sent'to treatment, storage or disposal facilities. The Act requires the EPA to collect this information,

compile it into a Toxic Release Inventory (TRI) and make it avarlable to the publlc through various
' formats |nclud|ng a computenzed database -

25
26

See Stephan and Atcheson “The EPA's Approach to Pollut|on Prevention.” :
See U.S. General Accountrng Office, Toxic Chemrcals EPA 's Toxic Release /nventory /s Useful But Can Be
Improved. - :
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‘Both federal and state governments have used the TRI reportingprocedure as a starting pointto -

enact access to information laws that are specifically designed to reduce pollution. Moreover,
many of the state pollution prevention statutes identify manufacturers Compelled to report under

- Section 313 as the principal targets for their pollution prevent|on activities. The TRI procedures ‘

will be dlscussed in greater detail in Section 3.2. 7.

~ With the passage of the Po//ut/on Prevent/on Act of 1990, the Amerlcan Congress expanded the

scope.of its pollution prevention policy to cover pollutants to all mediums. As outlined earlier, this

- Actestablishes a national policy of hierarchical environniental protection, stating that pollution

should be prevented or reduced at source as the first priority. Among other provisions, the Act
directs the EPA to facilitate the adoption of source reduction techniques by businesses and
federal agencies, to establish standard methods:of measurement for source reduction, to review
regulations-to determine their effect on source reduction, and to investigate opportunities to use-
federal procurement to encourage source reduction. The Act also authorizes an $8 million state ’
grant program to promote souree réduction, with a 50 percent state match requirement: The -
prowsmns of the Act WI|| be dlscussed in greater detail in Section 3.2.

In 1990, the Clean Air. Act was extenswely amended to incorporate poIIutlon preventlon _
strategies to tackle some of the most serious air pollution problems in the United States. These
include toxic air emissions, acid rain, urban smog, and stratospheric ozone depletion. Urilike earlier

versions of the Clean Air Act, the 1990 Amendments deliberately addressed pollution prevention

" in a number of places. The Amendments adda primary goal to the Clean Air Act“to encourage or

otherwise promote reasonable federal, state andlocal government actions, consistent with the

‘provisions of this Act, for pollution prevention.” The Amendments also require the EPA to conduct
- research in order to demonstrate non- regulatory strateg|es and technolog|es for air pollutlon

:preventnon

.3 1.3. 3 The Amerlcan State Experlence

" To date over 33 states have enacted poIIut|on prevent|on statutes. The vast ma Jorlty of these

laws were enacted in the past three years. The legislation in Oregon, Massachusetts and New
Jersey have been highlighted as mcorporatmg the most aggressive pollut|on preventlon

g regulat|ons

- Oregon’s Toxics Use Reduct/on and Hazardous Waste Reduct/on Act passed into law in 1989,

establishes a state-wide policy of encouraging the reduction in use of toxic substances and the B
generation of hazardous waste whenever technically and economically practicable. The Act takes

.a three-pronged approach:-technical assistance to toxics users and hazardous waste generators;

mandatory planning and development of measurable toxic use reduction performance goals; and
state monitoring of the use of toxic substances.and the generation of hazardous waste. The ‘
controversual enforcement provisions of the Act allow the regulators to conduct a public hearing on
pollution prevention plans that do not comply with the regulations. The statute, however does.
not directly prowde for judicial enforcement or civil penalties.

The Stateof Massachusetts passed its Toxrcs Use Reduction Actin.1989. One of |ts specmc

~ goals is to achieve, by 1997, through pollution prevention initiatives, a reduction of 50 percent
~ from 1987 quantities of toxic or hazardous waste gen€rated by industry. The largest users of

toxic chemicals must annually file inventory reports Based on these reports firms conduct
comprehenswe reviews of their chemical use and hazardous generatlons and must develop
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K pl'ans.to’reduce their use and waste production. Those industries that do not meet expected goals

may be identified as priorities for special attention from the state, including technical assistance

" and toxics use reduction waivers to allow for innovative approaches to reduction: They may also
be required to meet new regulated performance standards. The Act creates a new office of Toxics
Use Reduction Assistance and Technology and a new Toxics Use Reduction Institute at the -
University of Massachusetts, at Lowell. The Institute, in cooperation with other universities, is
mandated to engage in long-term research, establishpilot and demonstration projects, train faculty
and students in pollution prevention issues, educate workers, businesses and citizens, and

‘serve as a clearing house for all available toxics use reduction information. The law creates a

~ chemical use fee that is expected to raise between $4 million to $5 million each year tobe placed -

in an account reserved exclusively for the administration of the program. The Act also includes
provisions to ensure the protection of confidential business information and trade secrets.

In 1991 ,- New Jersey passed the Pollution Prevention Act. The focus of the legislation is on-toxiCs.

use reduction and source reduction. It sets a state-wide public policy goal of reducing the. -
generation of hazardous substances at their source by 50 percent over five years and to
~ significantly reduce industrial uses of hazardous substances. The Act requires industry to
.develop pollution prevention plans that include an inventory of the facility’s overall operation and
use of hazardous substances, and an outline of the production process and how pollution
reduction will be accomplished. The regulators have the authority to modify or revoke a permit if a
facility is not in compliance with its pollutiorn prevention plan. The law creates a new Office of .
"Pollution Prevention, a Pollution Prevention Advisory Bodrd and establishes an educational and
outreach program designed to foster widespread public awareness of pollution prevention. The
pollution prevention program is funded by increasing the fee paid by employers for each
employee who is covered by the state’s Right-to-Know legislation. The law empowers the
Commissioner of the Department of Environmental Protection and Energy to issue administrative
orders levy monetary penalties, or bring CIVI| actions in order topenallze wolatlons of the Act

3.2 LEGISLATED POLLUTION PREVENTION STRATEGIES

3.2.1 Introductlon

B ~An analysis of Amerlcan federal and state law reveals that Ieglslatlon promotes poIIutlon
prevention strategies by establishing programs that encourage voluntary parth|pat|on by
affected mdustnes or by compellmg comphance with regulatory initiatives.27 -

‘ Leglslatlon that emphaS|zes voluntary pollution prevention strategles tends to presume that
industrial users of toxic substances can be helped to see that planning for pollution prevention is
a worthwhile societal goal that has definiteé economic advantages. This “soft stick” legislation
usually provides extensive technical assistance and outreach programs by government

‘regulators to encourage voluntary industry compliance. Legislation that promotes voluntary

“pollution prevention strategies must not be confused with voluntary programs, such as those’

, dlscussed in Section 3.1.1, that have no legislative foundation.

T

27 : See generally: EPA, Pollution Prevention 1991, p. 69-113; Foecke “A’New Mandate for Pollution Prevention”;
Foecke, “State Pollution Prevention Programs: Regulatory Integration”; Innes “Scope and Approach of State
_Pollution Prevention Leg|slat|on An Overwew t
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3.2.2

.Legislation that mandates pollution prevention activities tends to assume that companies cannot,

or will not, implement pollution prevention without a legal requirement to do so. The nucleus of the
“hard stick” legislation invariably involves the production of pollution prevention plans and

_progress reports, sometimes with targeted dates by which specific chemicals must be eliminated
- from use. Often, penalties are imposed for non- compliance of compulsory provisions. In many

cases, this legislation contains a strong element of technlcal aSS|stance and vquntary training and
outreach programs for affected |ndustr|es ‘

Although the numerous American statutes often appear divergent.in their approach to the
implementation of pollution prevention strategies, a core set of common pollution prevention

“activities are beginning to emerge. The next section will examine these strategies in order to
~ develop a better understanding of the approaches that could be taken when examining CEPA.
‘Whether or not any, or all, of these legislated strategies should be mandatory or voluntary within -

the CEPA context, or, more likely, a mix of both, will be discussed in Section IV of this Report.
Any partlcular activity could be either voluntary or-compulsory, and numerous examples can be
found in American Ieglslatlon to. support either position. . :

.Targeted Industries

A prlncrple poIIutlon preventlon activities.can |mpact on any sector that uses toxic substances or

generates any type of pollution. The U.S. Environmental Protection Agency has characterized

-pollution prevention as including any practices “that reduce the use of hazardous materials,

energy, water or other resources, and practices that protect natural resources through
conservation or more efficient use.”28 Thus, for example, sectors that could be targeted for
pollution prevention activities include agriculture, forestry, energy; transportation, and
government. The “public” sector could also be targeted. Individual Canadians collectively .
dispose of tremendous amounts of hazardous and non-hazardous waste into household garbage -

-and sewage. Nevertheless, the scope of most poIIu’uon prevention Ieg|slat|on in the United

States has concentrated almost exclusively on the industrial sector, and particularly on the -
chemical industry .and those firms that supply it or use its products. In particular, the legislation
encircles those facilities that generate wastes as defined by the Resource Conservation and

Recovery Actor that must report the release of toxic chemlcals in accordance with Section 31 3 of
SARA ' : _

- 28

" See EPA, Pollution Prevention 1991, p. 4.
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The emphasis on industries that produceor use toxic substances or generate hazardous wastes

~ canbe rationalized on the basis of the high priority given to reducing sources of significant risk to
- human health and the environment associated with the release of these substances. For

example the. Sixth Biennial Report on Great Lakes Water Quality of the International Joint .

Commission (IJC) endorses the policy of the Great Lakes Water Quality Agreement between the
~ United States and Canada. This policy states that “the discharge of toxic substances in toxic

amounts be prohibited and the discharge of any or all persistent toxic substances be virtually-

“eliminated.”29 The IJC Report concludes that “persistent toxic substances are too dangerous to
 the biosphere ‘and to humans to permit their release in any quantity”30 (emphasis in original). -

Thus, concentrating on industries that emit these substances is well placed. Moreover, the -
administrative system that designed, implemented monitored and enforced pollution control
strategies directed their regulatory efforts, more or less, at the same industries that are targetedin -
pollution prevention legislation. Consequently, the shift from pollution control to pollution

‘prevention should be made easrer because of the famrhanty of all of the partles mvolved

_ Forthe purposes of this Report the scope of poIIutlon preventlon is bounded by the sectors,

activities and pollutants.regulated by CEPA. Even within GEPA, the industries targeted for -

. pollution prevention initiatives must be clarified. Common sense dictates that all parties potentlally
impacted by these activities must'understand their responsibilities and potential liabilities. Th|s is
particularly true where the Ieglslat|on mandates compliance with certarn initiatives.

As a startlng point, and in line W|th u.S. Iegrslat|on regulators |mp|ement|ng pollutlon preventron
initiatives (whether voluntary or mandatory) should direct their initial efforts to facilities that report -

. to the Canadian National Pollutants Release Inventory (NPRI). The purpose of the NPRI.is to

“provide comprehensive, national data on releases of specified substances to air, water and

'A land.” The scope of pollution prevention activities (the sectors, activities, and the toxic-
- substances-and pollutants affected) quI be further clanfled as each reIevant part of CEPAis

analyzed, in Sectlon V.

Creating an Offlce of PoIIutlon Preventlon

Several American statutes create poIIutlon preventlon ofﬂces For example ‘New Jersey s

Pollution Prevention Act establishes the Office-of Pollution Prevention. This office is responS|bIe .

for the implementation of the law and coordination of all pollution prevention regulatory and

" enforcement policies within New Jersey’s Department of Environmental Protection and’Energy. ,

The Massachusetts Ieglslatlon'establlshes an Office of Toxics Use Reduction Assistance and

- Technology to provide toxics users with technical aSS|stance in order to reduce toxics use and to

assist them in complymg with the law.

“In 1988, the EPA created a ne_w Office of Pollution Prevention without statutory dtrective.,

However, the Pollution Prevention Act of 1990 states that the Administrator of the EPA “shall
establish in the Agency an office to .. de}velop and implem?nt a strategy to promote source

- reduction.”. -

30.

- JC, Sixth Biennial Report, p. 15. .
IJC, Sixth Biennial Report, p. 15.
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" The functlons of. the Office are de3|gned to promote source reduction within the EPA, wrth the -

industrial sector and with other federal agencues Among other provrsuons the Act directs the

‘Office to:
"establlsh standard methods of meaSUrement for source reduction' |
' , . review EPA regulatrons to determrne therr effect on source reductlon
o mvestrgate opportunltles to use federal procurement to encourage source reductron ' ’

+ develop |mproved methods for provrdlng publlc access to data coIIected from federal

enwronmental statutes; and

. develop a training program on source reduiction opportunities, model source-reduction auditing

: procedures, a source-reduction cIearinghoUse and an ‘annual award progriam.

The Office aIso oversees the admlnrstratlon of an $8 million state grant program to promote source

" reduction by busrnesses with a 50 percent state match requirement.

In Canada, several agencies. have been establlshed to |mplement federal and provrncral poIIutron

- prevention programs, although neither the programs nor the offices are statutorily mandated. For

example, Environment Canada established the National Office of Pollution Prevention in 1991 to
work with industry to promote voluntary action to minimize the productron and release of

) pollutants at source. Among other things, this Office has coordinated a multi-stakeholder
consultation to.develop a d|scussron paper on a proposed national poIIutlon preventron strateglc

framework

In 1992 the federal government aIso establlshed the Great Lakes Pollution Prevention Centre, "
The Centre’s purpose is to develop prevention strategies in the Great Lakes basin, assist
industries |nstaII|ng clean technology, and educate people about poIIutron preventron,31

In June 1992 the Ontario Minister of the Environment and Energy created the PoIIutron ‘
Prevention Office. The Office is charged “by the year 2000, to transform the Ministry primarily into
a pollution prevention, conserver driven organization, inspired by a multi- medrum ecosystem

", perspectlve "32 Directives-for the Offrce include: .

+  policy development for the Mlnlstry S strategles for preventing. poIIution; o
o coordination‘ of specific polluti_on prevention initiatives;

- integration of pOIIution prevention into all MiniStry activities- and

" e out- reach to encourage individuals-and organizations to make pollution preventlon the i

. preferred means of achieving therr envrronmental prrorrtres

31

.32

-See the Enwronment Canada pamphlet Great Lakes Pollution Prevenflon /nlt/at/ve

Ontario Pollution Prevention Office, Pollution Prevention Pledge Program p. 3; Ontario Pollution Preventlon Office,
Summary of. Mandate and Current In|t|at|ves p 1.
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. The Office coordinates the Pollution Preventlon Pledge Program, which challenges companies to
“voluntarily reduce releases to the environment and the amount of hazardous waste generated at
-their facilities. The Voluntary Pallution Prevention Planning Partnerships initiative, also coordinated

by the Office, encourages the development; through industrial associations and member

' companies of voluntary pollution prevention planning as an enwronmental management tool.

One overriding lesson that.can be Iearned from these |n|t|at|ves is that pollution prevention offices
and the programs they administer do not necessarily need a legislative base to be effective.

Technology Assustance ; '

- Virtually all of the American Iegislation stresses outreach and assnstance primarily to busmesses
.and industry, in a collaborative approach to. achieving pollution prevention. Again, most of these }
statutes establish a program office specifically to manage these efforts. The range of technology . -

aSS|stance specified by the Iegislatlon includes the following: :33

. prowdmg pollutlon prevention educational materlals including tralnlng manuals, wdeos and
dlrectories of avallable expertise; : :

. establishing a central information clearing_houjse. For example, the U.S. EPA has established

“the Pollution Prevention Information Clearinghouse to transfer technical, policy, program,
legislative and finanCial information on pollution prevention initiatives;

. prowdmg training programs for key personnel in government and in industry, including
outreach programs such as semlnars workshops and conferences;

+ providing on-site technlcal assistance and consultatlon;

. providing incentives for pollution prevention curriculum development. For example, the -

~ Massachusetts Toxics Use Reduction Act established the Toxics Use.Reduction Institute at
- the University of Lowell as a multi-disciplinary research, education and policy centre to -
promote.reduction in the  use of toxic and hazardous chemicals in industry and commerce; and

« developing recognition programs For example, the Pollution PreVention Act of 1990 states

that the Office of Pollution Prevention shall establish-an annual award program to recognize
companies “whlch operate outstandlng or innovative source reduction programs.”

‘While the legislation sets up program offices and specmcally directs these offices: to establish and’

maintain a broad range of activities, the assistance itself is almost exclusively non-regulatory in

nature. That is, there is no legislative requirement that the businesses, industries or manufacturing .

interests that are being asked to change their approach must avail themselves of this technical

assistance. Indeed, the philosophy underlying voluntary technical assistance programs seems to
: be that the companies arein the best position to determlne what is best for them.

33

See generally: Innes, “Scope and Approach of State Pollution Prevention Legislation: An Overview”; Sandborn,

. Andrews and Wnynko,-Preventing Toxic Po//ution, p. 71-85; EPA, Pollution Prevention 1991, p. 75-105.
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—. 325 Goals/Targets

. Several American states have used legislation to establish specific.poltution reduction goals.34
- ' ~ While these numbers are not legally enforceable because they encourage overall state reduction -
; : .goals and not compulsory private sector targets, they do provide a means for measuring the
o success of state programs over time. The reduction in the-generation of hazardous waste is the
*_ most popular target, but others include toxic air emissions, and the use and release of toxic
Lo substances. Goals range from 50 percent reductions over 5 years, to more modest reductions of
25 percent over 5 years, adjusted for economic growth, or 50 percent reductlon over 10 years. A

. _ sampllng of some pollution preventlon targets follows:

Lomsmna :

Facnlmes are requlred to reduce toxm emissions |nto the air by 50 percent by 1994—Air TOX/csi
Legislation, 1989; -~

Ma.ine

Reduction of 10 percent in the volume of toxic substances used in the state by 1 July 1993,

20 percent reduction by 1 July 1995, .and 30 percent reduction by 1 July 1997. The toxics -

release reductlon goals are the same— TOXICS Use and Hazardous Waste Reduction Act

,1989
- Massachusetts

~To achieve, by 1997, through pollution prevention ab50 peroent reduction from 1987
‘quantities of toxic or hazardous ‘waste generated by industry—Toxic Use Reduction Act

1989;

~ New Jersey '

To reduce the generation of hazardous substances at their s'ource by' 50 percent over five'
years following the preparation of pollution prevention plans, and to significantly reduce

: |ndustr|al use of hazardous substances—Pollut/on Prevention Act 1991; and

New York

To promote source reduction and reduce vhazardous'Waste generation by 50 percent over the
next 10 years—Hazardous Waste Reduction and RCRA Conformity Act, 1990.

e ‘34 See generally EPA, Pollution Prevent/on 1991, p. 82 84; Muldoon “Toward a Natlonal PoIIutlon Prevention Strategy "
S p 136-139. . i .
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- Several American states as well as Canadian federal and provincial governments have

established pollution prevention targets through means other than legislation. For example,

‘Canada’s Green Plan for a Hea/thy Env;ronment conta|ns several specmc poIIutlon reductlon

targets, including, '

. _V|rtual eI|m|nat|on of the discharge of persistenttoxic substances ‘into the environment; o

v a 50 percent reductlon in, Canada S generat|on of waste’ by the year 2000

3.26

.. ‘phasmg out of CFCs by 1997 and of methyl chloroform and other major ozone- depletlng
substances by the year 2000;

. as0 percent reductlon in sulphurd|OX|de em|SS|ons |n eastern Canada by 1994.

: .'The Ontario M|n|ster of the Enwronment and Energy has stated thatin order to assess the overall

success of the Pollution Prevention Pledge Program, the Ministry is targeting average reductions
in releases of selected chemicals and wastes at participating facilities of 50 percent by.1995 and
90 percent by the year 2000. For the purposes of the program, part|C|pat|ng companies or

facilities can use any baseline year, from 1990 on. However, the program information circulars

stress that “the targets in no way are intended to discourage participation; any reduction
cOmmitment or reduction achievement will be considered in the program” (emphasis in original).

PoIIutlon Preventlon Plans

In mid-1989, Massachusetts and Oregon became the flrst two states to statutonly require

designated facilities to produce comprehensive, ongoing pollution prevention plans. By mid- 1992 v

atleast 17 other states had enacted facility planning legislation. Facility plan requirements vary
considerably among the states. The rigorous New Jersey law compels hazardous waste
generators to develop two-part plans that feature a process-by-process breakdown of use and

generation. The advisory lowa law, on the other hand, lays a framework for plans that hazardous - '
‘waste generators are “encouraged” to complete 35 .

Plannlng requwements generally contaln four central components

1) a comprehenswe review of aII mdustnal processes that use generate or release toxic or
. hazardous matenals

2) the |dent|f|cat|on of pollution prevent|on opportunmes in all processes in which toxcs or
hazardous matenals are handled,; - : :

3) a ranking for each of the oppor_tunities and a schedule for their‘implementatio"; and

4) the tmp'lementation,of these options, including some measure of their success.

3%

- See generally Foecke, “A New Mandate for Pollution Preventlon "Foecke and Style “An Update on State Facility
- Planning Legislation.and Pragrams”; Innes, “Scope and Approach of State Pollution Prevention Legislation: An

Overview”; Wise and Gray, “Toxics Use Reduction: New Jersey's Approach to Pollution Prevention”; EPA, Pollution
Prevention 1991, esp. p. 72-75; Sandbarn, Andrews and Wylynko, Preventing Toxic Pollution, p. 85—91 . )
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of the 19 states that recognlze facility plannlng in their legislation, 14 make the process .
compulsory Accordlngly, all 14 go into substantial detail as to-what a properly- prepared plan
should look like. Although requirements vary from state to state, the following is a summary of the

common elements required by most states with mandatory facility planning laws: 35

-a pollcy statement of management support for poIIutlon preventlon the facmty plan and its
implementation;

- a statement of reductlon goals the reasonlng behlnd them and a schedule for meetlng those
. goals;

- a descrlptlon of efforts |n|t|ated in the past that qualify as pollution’ preventlon andan
assessment of those efforts successes and fallures '

- a detalled numeric descrlptlon of current processes in which '[OXIC chemlcals are used and
~hazardous wastes generated (usually produced by teams rewewmg and assessmg those
processes) :

. identification of pollution prevention-options in-specified areas, including (ata minimum)
- changes in a product or its formulation, substitution of raw materials in existing processes and
products, equipment modification or modernlzatlon and changes in operatlng and mamtenance
procedures

+ " detailed financial and technlcal analyS|s of |dent|f|ed and practlcal options in llght of current

operating condltlons

. detalled cnterla or ratlonale for choosmg or d|scard|ng identified options for |mplementat|on

. a detalled schedule for rmplementlng selected optlons and a procedure for measurlng and

monitoring progress in achlevmg reductions;

;e va description of opportUnities for employee invOlvement and training; and

', - certification by responS|bIe corporate offlcers or facmty managers

V|rtually all of the states that mandate pollutlon prevention planning mclude faculmes that generate
hazardous wastes as defined by the Resource Conservation and Recovery Act and facilities that

‘are requwed to report federal Toxics Release lnventory data in accordance with Section 31 3 of.
- SARA. ' : ~ :

Although there are good examples of voluntary pollut|on preventlon plannlng programs 37 many ,
experts insist that compulsory pollutlon preventlon plans are the heart and soul of pollutlon

36
37

See the sources listed in footnote 35, and esp. Foecke and Style; and Innes. ‘
See, for example, the Voluntary Pollution Prevention Planning Partnershlps initiative established by the Ontario

- © Ministry. of the Environment and Energy and Environment Canada in conjunction with industrial associations and
_member companies to develop pollution prevention planning as an environmental management tool and to promote -
* pollution prevention as the preferred means of achieving reduction of releases and hazardous waste. To date,

partnerships have been established with the Motor Vehicle Manufacturers' Association, General Motors and
Chrysler, and are under active developmerit with the Canadian Chemical Producers' Association and with
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3.2.7

| prevention programs. 38 Facility planning has the potential not only to push for Changes in the

management process, but also to provide new insights into very specific approaches to the

~ process of pollution prevention itself. Many feel that most industrial facilities would never take

advantage of pollution prevention opportunities unless forced to conduct pollution prevention
planning. Moreover, only an individual facility has the process-specific knowledge needed to
make the best pollution prevention decisions for that facility. The process of planning in itself has
inherent value as-it can reveal opportunities for progressive, beneficial changes. Implementation
of the plan also leads to measurable progress in pollution prevention, using the first plan as a
baseline. Virtually all states require that plans must be periodically updated. And-finally, =
compulsory pIans ensure that all mdustnes requlred to produce the plans are on equal footmg

Facmtles falllng to complete an adequate plan may be subject to enforcement actions, |ncIud|ng
fines or imprisonment, or to negative publicity. However, the realities of limited human and

“financial resources within regulatory agencies mean that review and supervision is likely to be

minimal, at least in the short term. Public access to a facility’s pollution prevention plans is one
method used by some states to assist in their enforcement efforts. This issue is discussed in the
next subsection. B

Finally, it is worth noting that national mandatory facility planning in the United States may not be
far off.In 1991, a proposed Hazardous Pollution Prevention Planning Act was introduced into*

‘Congress.39 The Bill defines pallution prevention as source reduction and toxics use reduction. It

requires facilities submitting a toxic chemical release form under Section 313 of SARA (TRI
reporters) to prepare a hazardous pollution prevention plan. The plan must include the specific

-detailed information listed in the Act, similar to the procedures and documentatlon outhned for state

Ieglslatlon

Data CoIIectlon and Access

Increased concern about the harmful effects of poIIut|on on human health and the envirorment,
including chemical disasters such as Bhopal, the Mississauga train derailment and the Saint-
Basile fire, has provoked an unprecedented demand for better information about toxic chemical
use and emissions. Policy makers, as well as the public, need comprehensive, accurate
information on industrial pollution to determine its potential impact, where€ the need for action is

greatestas weII as to measure the results of current policies and programs so that Ilmlted
resources can be used effectlvely

3 2.71 The Amerlcan Experlence

" In 1986, the American Congress enacted the SARA amendments This law requires certain

manufacturers to report annually to the EPA on routine releases of designated chemicals to the air,

‘ground; and water; on accidental spills and leaks; and on to><|c waste sent to treatment, storage or :

38

39 -

- associations representlng the metal finishing mdustry Discussions are also under way with other sectors to produce

voluntary pollutién prevention plans.
See, for example: Sandborn and Andrews, Prevent/ng Toxic Pollution, p. '85-91; Canadian Labour Congress, “A"
National Pollution Preventlon ‘Strategy”; Foecke and Style, “An Update on State FaC|I|ty PIannlng Legislation and -

 Programs.”

See the summary of this proposed Ieglslatlon in Survey and Summaries: State Legislation Re/at/ng to Pollution
Prevent/on assembled by the Waste Reduction Institute for Training and Applications Research, p. 72-74. |
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- ' :disposal facilities. EPA is required to collect this information, compile it into a Toxic Release
Inventory (TRI), and make it available to the public in various formats, including a computerized
database ~ ' : ‘ ' : ‘

When the TRI reportrng system was enacted by Congress there was a clear expectatlon that it -
could be used to monitor-and encourage industrial toxics source reduction. The TRI, however,-:
only- measures end-of-pipe chemical releases. Therefore, it is not possible to discern if release
reductions are due to pollution prevention or to any one of a number of methods of waste
‘management. For example, TRI is unable to distinguish between reduction activities that occur
””” before or after pollution generation and it does not account for vanatlons in productnon nor does it
' ‘ provnde dataon chemlcal use related to source reductlon 40
Congress recognlzed the limitations of TR as a vehicle for measuring the succeSs of pollution
prevention activities when it passed the Pollution Prevention Act of 1990. Section 13106 of the
Act states that each facility required to file an annual report under the TRI legislation “shall include
~with each such annual filing a toxic chemical source reduction and recycling report.” The section
lists specific items required in the reduction and recycling: report This information enables the TRI
to create a database to monitor pollution prevention. The Act then states that the EPA must make
: data collected under Section 13106 publlcly available in the same manner as the data collected
. ; under TRI: :

o The New Jersey Pol/ut/on Prevention Act, coupled wuth its amended Worker and Commun/ty
I Right to Know Act, has gone even further than the EPA by significantly expanding-the TRI
P ' database into a comprehensive materials accounting survey.41 The compulsory reporting
v procedures fully track pollution prevention progress at the facility level. Materials accounting is a
- simplified mass balance of what comes in and what goes out of a plant. It consists of determining
e the quantity of a specified chemical at key junctures:in its progression through a-production facility.
‘This requires data on the quantity of each listed chemical brought on-site, produced on-site,
.- consumed in-process, shipped off-site-as is, orin a product, and released into the environment.

In 1991, a proposed federal Community Right to Know More Act was presented to Cohgress
_ Like the New Jersey legislation, the proposed federal Iaw will compel aII faC|I|t|es that file a TRI
reportto mclude materlals accountlng data.”

, 40 See Hearne and Avcott “Source Reduttion vs Release Reduction”, esp. p. 4-7; U.S. General Accountlng Offlce
™ Toxic Chemicals: EPA's Toxic Release Inventory Is Useful But Can Be Improved.
| 41 See Hearne and Avcott, “Source Reduction vs Release Reduction,” p, 9-16.
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© 3.2.7.2 The Canadian Experience
Canada’s Green'Plan states that:42

,To develop a better understand/ng of the nature and quant/ty of toxic substances being
réleased in Canada, the Government will develop a national database for hazardous
pollutants being released from industrial and transportation sources. The reporting requirement
- for industry will be establlshed by 1992 with the flrst reports scheduled for publ/c release no
later than 1994 :

‘In 1991 Enwronment Canada set up a multi- stakeholder adwsory commlttee to provide the
Minister of the Environment with recommendatlons on the design of a database for hazardous
pollutants. Early in 1993, the Committee presented its Final Report on a National Pollutant

‘Release Inventory for Canada (NPRI). Although the Committee carefully examined and borrowedv

~ from the American TRI, there was a conscious effort to improve upon it to accommodate Canadian
circumstances: The Committee agreed that the NPRI substances list should include substances -
of concern that are released into the. Canadian environment; it should not focus exclusively on. .
toxic substances. The NPRI database should present a complete picture of the release sources
‘of NPRI substances. Any information on releases from non-reporting sources (such as, urban
run-off) should be added to the data from reporting sources. Even if the release quantlty is
unknown the source should be named. : :

“Information in the NPRI database should be acceSS|bIe to the publlc unless the reportlng faC|I|ty ‘

can demonstrate that its data is confidential business information. A major distinction between the
- TRI and the NPRI is scope. The final report recommends that, to be nationally significant, the -
NPRI should include the major releases from all Canadlan sectors—lndustrlal transportatlon '
~government, commercial and others ' :

- It_is‘-eXpected that the inventory will support a number ot_bollution preventi'on initiatives, bv:4_3
~« helping emitters‘,visociety and governments set priority targets for_reduoikng 'poIIution;i
s encouraging entitters to'be proaotive' inbvoluntarilyl reducing releases;.
: '- 1 tracklng progress in reducmg releases | |

* - improving publlc understandlng by aIIowmg cost- effectlve publlc access to mformatlon on -
substances released into the enwronment

helplng governments to target their regulatory init‘iatives in the most effectlve‘manner. o

The Committee recommended that any facility with 10 or more employees that manufactures,

- processes, or otherwise uses 10 tonnes or more a year of a substance on the NPRI list must

~ report once a year on each of those substances. A preliminary list of 178 substances appended
to the final report will serve as the NPRI list for 1993. The Committee based its list on the 1990 -

P. 49. ‘
‘Environment Canada, Flnal Report on a National Po/lutant Release lnvenlory for Canada p. 6. ‘

Environmen.t Canad_a o Nov_emberv 1993 © . aa

|

o



A Examlnlng the Current and Proposed Potential of CEPA to Incorporate Pollutlon Prevention

Principles and Strategles o

3.2.8

U.S. TR list, but: deleted 129 substances or classes of substances that are elther not used in_
Canada or are used in quantities smaller than one tonne per year. The Committee could not agree
on whether or not the NPRI should be used as a materials accounting tracking system:

Environmental and labour representatives proposed that the inventory. should track reductions in

the total quantity of NPRI substances used, produced, generated as a by-product consumed, .
recycled, or transferred in or out as product. Industry- representatives argued that the NPRI should |
concentrate on establishing a comprehenswe Canadian database of substance releases Some
government representatives also argued that making the NPRI into a use |nventory went beyond-
the Green Plan commitment, and would significantly add to'the cost of maintaining the database.
The prlmary goal was to track substances released into the enwronment not to monltor their use.

’Publlc Access to Pollutlon Preventlon Plans

Many ofthe objections ralsed by |ndustr|es subject to facility plannlng requrrements relate to their

concern about safeguarding proprietary information. They argue that the information revealed in a-

pollution prevention plan could prowde competitors with valuable data including confidential
business information.#4 Virtually all legislation that mandates pollution prevention planning

~addresses the delicate and complicated concern of balancing the principles.of publrc access W|th
the need to protect mdustry from unauthorlzed access.

' The legislation has attempted to reach this balance in a variety of .Ways.'F'or example, New

~ Jersey law requires designated facilities to submit detailed pollution prevention plans and a plan

- summary. Only the plan summary is available to the public. Oregon’s law allows affected .

businesses to keep their plans and progress reports at their place of business. 45 The technical

~ information contained in the plan is not considered a matter of public record. ‘Oregon’s Department

of the Environment, however, may request and review this information in order to monitor the

- progress._ of each business in implementing the law. If the plans are found inadequate according to

~the planning guidelines, and the business falils to correct the deficiencies, then the results of the

329

Department of Environment review will be made public. The Department may also conduct a

- public hearing and issue an admlnlstratlve order requiring the company to develop and implement ~~

a plan. The threat of making the company’s technical information a matter of public record provides * -
an additional incentive to.comply with the law. A company S desrre to av0|d negative pubI|C|ty

-should aIso contnbute to compllance

Implementing Regulatory |n|t|at|ves

The Alaska Department of. Enwronmental Conservatlon provrdes all of its mspectors with a 14-
page checklist highlighting. pollution prevention opportunltles 46 During the course of their normal
regulatory inspections; government personnel trained in pollution preventlon strategies offer

.information and advice that is directly relevant to the particular facility being inspected. Often the’
‘inspector is the only on-site government representative the facility will see. Several other .
: Junsdlctlons specmcally integrate pollutlon preventlon opportunltles |nto thelr normal regulatory

44

45

46 .

s

Foecke and Style “An Update on State Facrllty Planning Leglslatlon and Programs,” p. 483-485.

Wise and Gray, “Toxics Use Reduction: New Jersey's Approach to Pollution Prevention,” p. 44-45; Edelman and
Rozell, “Oregon's Toxics Use Reduction and Hazardous Waste Reduction Act: The Bellweather for Pollution
Prevention Regulation”; Hansen, “Pollution Prevention Planning: New Mandate for Oregons Envrronment p 33 34.

' 'Foecke “State PoIIutlon Prevention Programs Regulatory Integratlon ” p. 431.
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activities, such as site inspections. Common to all of these programs is an intensive government-
sponsored training course for inspectors on industry-specific pollution prevention activities.

', There are also opportunities to integrate pollution prevention strategies into regulatory permit

activities. The New Jersey legislation expressly authorizes the Department of Environmental -
Planning and Energy (DEPE) to require implementation or extension of pollution prevention

~ strategies at all stages of the water, air, and hazardous waste permit process.4” The DEPE may‘

require that a facility’s permit, certificate, registration or approval include the pollution prevention .
strategies, outlined in the pollution prevention plan, that the facility is required to provide. The law

-also states that before issuance or approval of any condition of a permlt the facility must ) ‘

complete a poIIutlon preventlon plan

Both Massachusetts and New Jersey have initiated pnlot projects to issue permrts that would

-consolidate a facility’s air, water and hazardous waste permit requirements and its pollution
- prevention plan into-a single permit.48 This approach integrates medium-specific permit

* requirements as well as pollution prevention. This single permit would initiate integrated inspection
~ and enforcement, and, perhaps as |mportantly, the mteractron of regulatory medium-specific

programs.

Some r'_egulatory agehcies are incorporating pollution prevention initiatives into their enforcement
and compliance policy. The EPA is beginning to recommend to the Courts that companies found
guilty of violating pollution control legislation be given a stiff monetary fine, with a series of

- proposed penalty reductions if the company implements pollution prevention strategies. 49 For

example, a company that used acetone in its manufacturing process failed to meet reporting
requirements as mandated under the federal Emergency Planning and Community Right- -to-Know
Act. In exchange for a $10,000 reduction in the fine, the company made process changes that '
virtually eliminated the use of the acetone. In 1991, the EPA issued a policy statement on the
inclusion-of pollution prevention and recycling provisions in enforcement settlements. The policy
states that pollution prevention is to be encouraged “as a means of achieving and maintaining
statutory and regulatory compliance and of correcting outstanding violations when negotiating -

. enforcement settlements.”®0 Based on their preliminary experiences, the EPA has concluded that
- building pollution prevention measures into enforcement settlements “marks thé beginning the
_what will be an important new trend in environmental enforcement.”1

47
48
49
50
51

Wise and Gray, “Toxics Use Reduction: New Jersey's Approach to Pollution Prevention,” p. 45-47. .
EPA, Pollution Prevention 1991, p. 89-90; Wise and Gray, “Toxics Use Reduction: New Jersey's Approach to
Pollution Prevention,” p. 47; Foecke, “State Pollution Preventron Programs: Regulatory Integratlon p. 438.
EPA, Pollition Prevention 1997 p. 143-144. .

E EPA; Pollution Prevention 1991, p. 143.
_ EPA, Pollution Prevention 1991, p. 144.
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- 3.3 SUMMARY ’ _ _
While there are dlfferences in the scope and approach of pollution preventlon legislation, there are

| —— ~ also many common elements. These similarities have been highlighted in this section in order to
j o systematlcally analyze the-pollution prevention potentlal of CEPA

oy
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IV POLLUTION PREVENTION AND CEPA

' |NTRODUCTION

In September 1985, the federal Mlnlsters of the Environment and Health and Welfare establlshed

the Environmental Contaminants Act Amendments Consultative Committee to determine where
consensus could be reached on proposed amendments to the Environmental Contaminants Act.
The Committee released its Final Report in October .1986. At about the same time, the Task Force

“on the. Management of Chemicals submitted its report to the federal.government, entitied From

Cradle to Grave: A Management Approach to Chemicals. This report established the life-cycle

_' concept as a key analytical tool for managing chemicals in Canada. One of the pnnmpal B

recommendations of the Committee was that chemicals demanded a comprehensive, integrated
approach to control the chemical from cradle to grave. That is an approach that controlled the

chemical from research and development through manufacture, |ntroduct|on into the market place, ', o
transportat|on distribution, and use to final dlsposal '

These two reports prowded the first comprehenswe blueprlnt for the development of the new-
Canadian Environmental Protect/on Act. In December 1986, the government tabled the draft

- Ervironmental Protection Actin the House of Commons. Throughout 1987 and early 1988,

extensive public consultations were held to debate all facets of the draft bill. The reformulated

an Ieg|slat|on was passed as the Canad/an Enwronmental Protection Act (CEPA) in June 1988.

Among other thlngs supporters of CEPA introduced it as a pollution preventlon statute Indeed,
the final reéport of the Task Force on the Management of Chemicals, which clearly influenced the -
evolution of CEPA, stressed pollution prevention as the “new approach to comprehensive
chemicals management. "52 The Final Report from the Environmental Contaminants Act

. Amendments Consultative Committee also recognized “that the environmental and health effects
of chemicals require more stringent preventative measures ...”23 Despite the assertion by some -
. that CEPA is a pollution prevention statute, others have argued that it does not currently

accommodate effective pollution prevention strategies, and must be substantially amendedin
order to do s0.54 Moreover, it can be argued that the: concepts and strategies of pollution’

prevention have evolved so rapidly in the past five years, that even if CEPA was seenasa

pollution prevention law in 1988, it must be reexamined in light of the current understanding of
pollution prevention. This sectlon WI|| conduct that examlnatlon

As a preliminary matter, the constltutlonal constralnts of CEPA as they apply to pollutlon '

* prevention must be examined. Although a comprehensive legal analysis of the constitutional .-

justification for federal involvement in environmental law is beyond the scope of this paper, a -
clear understanding of the impact of constitutional law is vital in order to assess the ability of
CEPA to accommodate the principles and specific strategies of pollution prevention. Following this

.+ discussion, specific sections in CEPA will be analyzed for their present and potentlal ab|I|ty to

accommodate pollution preventlon concepts

62

54

P. 9-10.
P.7.

Lindgren, “Toxic Substances in Canada p. 38-43; Canadlan Labour Congress A Natlonal Pollution Prevention
Strategy,” p. 13-15; and, see generally, National Wildlife Federation and the Canadlan Institute for Environmental Law

.. and PO|le, A Prescr/ptlon for Hea/thy Great Lakes.
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4.2 . CONSTITUTIONAL CONSTRAINTS

B Canada was established in 1867 by the British North Amer/ca Act (now the Const/tut/on Act, -

1867)-as a “confederation”—union of individual political communities, each of which had its own
government prior to the Confederation.®® While the Constitution Act, 1867 set up a central or

" “federal” government; each of the original partners in the Confederation (the provinces) also kept

its own government. The constitutional architects then listed the powers that they. felt were -
essential to' running a country: After long-and hotly-debated negotiations, they divided these ,
powers between the federal Parliament and the provincial Ieglslatures ‘The resulting powers were

_then drafted into the Const/tut/ona/Act 1867. Thus, this statute determines thatP arliament has:

the power to make:laws in certain specmed areas, the provinces in other specmed areas, and that -
both have concurrent powers to make Iaws inyet other areas.

The d|str|but|on of statute -making powers between the two’ governments is set out prlmarlly in

sections 91 and 92 of the Constitutional Act, 1867. Among other things, s. 91 declares-that the °

-exclusive legislative authorlty.of the Parliament of Canada includes the regulation oftrade and
~ commerce, s. 91(2); navigation and shipping, s. 91(10); the seacoast and inland fisheries, s.

91(12); criminal law, s. 91(27); and all federal works and undertakings, s. 91(29); and exceptlons

listed in s. 92(10 a to.c). Moreover, the opening paragraph of s. 91 provides the federal

Parliament with the general or residual power to make laws for the “peace, order and good -
government of Canada” in relation to all matters not coming within the classes of subjects

excluswely aSS|gned to the provmces (hereaﬂer referred to as the POGG power).

: Sectlon 92 of the Const/tut/on Act, 1867 assigns to each of the provmmal teglslatures the

exclusive power to make statutes in- relation-to, among other things, most local works and

‘undertakings,.s. 92(10); property and civil rights within the provmce s.92(13); and generally al

matters of a merely local or prlvate nature within the provmce S. 92(16)

Sections 91 ‘and 92 of the Const/tut/on Act, 1867 prowde an exhaustlve distribution -of Ieglslatlve o
. authority between two levels of government which are to be regarded as autonomous and
~ equivalent. That is, the Constltutuon elaborates the whole area of self government within Canada

as between Parliament-and the provincial legislatures, each being supreme within its own sphere
of authority. Thus, the powers of each level of government are exclusive and, taken together are -
exhaustive with respect to-all legislative powers. Moreover, the federal and provincial executive

powers symmetrically complement the federal division of legislative powers Section52 ofthe - -
- Constitution Act; 1982, states that “the Constitution of Canada is the supreme law of the land,

| ~ and any law that is not consistent with the provisions ¢ of the Constitution is, to the extent of the

inconsistency, of no force and effect.” This prowsmn ensures the supremacy of the Constltutlon _ L

421 Some General ConSIderatlons
~ over executive action.

- 55

" See generally Hatherly, Constitutional Jurlsd/ctlon in Re/at/on to Enwronmenta/ Law; Hogg, Constitutional Law of
- Canada; House of Commons, Enwronment and the Const/tutlon Report of the Stand/ng Commlitee on Enwronment
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Slnce each grant of legislative authority is charactenzed as “excluswe ”legislative action by either

level of government that exceeds the boundaries created by the division of powers and-

encroaches on the authority assigned to the competing legislature is beyond the legitimate scope |
. of the enacting body." A law-that is beyond the scope of the ‘enacting body (ultra vires) is invalid -

since “a statute emanating from a legislature not having power to pass it is notlaw.”6 As a

" result, the failure of one level of governmentto legislate to the full extent of its power does not

entitle the other IeveI to fill the gap..

. Our way of life has changed dramatlcally since 1867. The constltunonal archutects could not have

foreseen the need to regulaté many present-day activities (aeronautics, telecommunications, the
environment). Therefore, the categories of powers assigned to the two levels of government
sometimes bear no direct relationship to the regulatory needs of society today. For this reason, it

is difficult to examine the Constitution Act, 1867to determine whether regulating the environment is- -

a respon3|b|||ty of the federal or the provincial governments.

Hlstoncally, the lack of foreS|ght in assigning Ieglslat|ve responsnblhty for specmc subjects was, |n

4 ~andof itself, of no major concern. As the interpreters ofthe Constitution, the judiciary has

tradmonally been adept at squeezing a particular statute into one or other of the heads of power

listed inthe Constitution Act, 1867. The Courts have enunciated tests that look at the “true nature .
- and character” of a particular piece of legislation, and then determine whether the subject matter of

the legislation falls within the domain of either the federal or provincial heads of power. Having
characterized the leading aspect of the statute under examination, the Courts will usually ignore

.other features of the law, deeming them incidental and, therefore, not relevant for constitutional
purposes. A statute is also presumed to be valid (/ntra wres) until declared |nvaI|d by the courts

n certaln situations, both Ievels of government can enact legislation dealmg ‘with the same subject '

matter. This area of common domain is legally described as the field of “concurrent” legislative

“authority.7 Concurrency may arise in one of two ways. The Constitutional Act, 1982 epr|C|tIy

authorizes legislative concurrency in relation to certain subject matters, including, for example, old
age pensions and supplementary benefits and agriculture (see sections 92A and 94). However
the existence of concurrent competence is more often of judicial rather than statutory origin. As’
early as 1883, the Privy Council stated in Hodge v. The Queen that a “subject which in one.

- aspect and for one purpose falls within s. 91, may in another aspect and for another purpose faII :

within s. 92."58 This “double aspect doctrine” acknowledges that some laws have both a federal
and a provincial character and that both Parhament and the prova|aI legislatures may pass laws
deahng with the subject matter. ,

The existenc,e of common, or shared, fields of legislative competence raises the possibility ofa

. conflict between a valid federal and a valid provincial law. The doctrine of paramountcy provides
- that in cases of conflict the federal law prevails and the provincial law is rendered inoperative (but

not invalid) to the extent of the conflict. A number of complex legal cases have attempted to define
the term “conflict.” While a simple definition is elusive, it seems that provincial laws may validly

56
57 .

58

Quoted in Hatherly, Constn‘utlona/ Junsdlct/on in Re/atlon to Environmental Law, p. 26

Hogg, Constitutional Law of Canada p. 84- 85 Hatherly, Constltut/ona/ Jurlsd/ctlon in Relation to Envtronmental Law,
p. 181-185. ,

Quoted in Hogg, Constitutional Law of Canada p: 84
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require stricter standards than federal statutes on the same subject matter and not be held in
conflict wrth the federal Iegrslatlon

The ConstitutiOnaI FrameWork for Environmental Regulation

In Friends of the Oldman R/ver Socrety v. Canada (Min/ster of Transport) the Supreme Court of.
Canada ruled that the C onstitution has not assigned the matter of the -environment to either the
provinces or Parliament. -Speaking for a unanimous nine-person court (on this particular |ssue)
Mr. Justice La Forest made the following comments:59

The enwronment, as understood.in its generic sense, encompasses the physical, economic
‘and social environment touching several of the heads of power assigned to the respective |
levels of government. Professor D. Gibson put it succinctly several years.ago [when he
‘wrote] “environmental management’ does not, under the existing situation, constitute a -
homogeneous constitutional unit. .Instead, it cuts across many different areas of const/tut/onal :
responsibility, some federal and some provincial.’...” When viewed in this manner it will be -

_ Seen thatin exercising their respective legislative powers both levels of government may
affect the environment, either by acting or not acting.... The exercise of legislative power, as. it
affects concerns relating to the environment, must...be linked to the appropriate head of
power, and since the nature of the various heads of power under the Constitution Act, 1867,
differ, the extent to which.the environmental concerns may be taken into account and the
exercise of a power may vary from one power to another. For example, a somewhat different.
environmental role can be played by Parliament in the exercise of its jur/sd/ct/on over fisheries
than under its powers concerning railways or navigation.... The provinces may similarly act in
relation to the environment under any legislative power in s. 92. Legislation in relation to local
works or undertakings, for example, will often take into account environmental coricerns.

| Clearly, botn the federal Parllament and the provrnC|aI. legislatures each have several heads of
~ power that may be used to justify environmental regulations. An outlrne of the provmcral and

federal bases for envuronmental Jurlsd|ct|on follows.
4221 P_rovrncual Legislative Jurisdiction over the Environment

The bases. for provincial legislation are contained in s. 92 of the Constitution. Act, 1867. Three of
the heads of power, 5.92(13) “property and civil rights in the province,* s. 92(16) “generally all
matters of a merely local or private nature in the province,”and s. 92(10) “local works and
undertakings” are most relevant for regulating the environment. Moreover, by virtue of their

- ownership of most Crown rights to land and other natural resources within their boundaries (see,

s. 109 of the Constitution Act, 1867) the provinces can- exercise Ieglslatlve control in order to
protect the quallty of those resources. :

Although the argument by some constltutionalexperts’that the powers of the provinces are wide -

“enough “to cover most problems that might arise in'the field of erivironmental law”60 might be

- overstating the case, there is no doubt that provincial powers for regulating the environment are .’

59
60

. Friends of the O/drnan River Society v. Canada (Minister of Transport), (1992) 7 C.E.L. R (N S. ) 1, at 46-49 (S C C.).

Franson and Lucas, Enwronmenta/ Law Commentary and Case Digests, p. 253.
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extensive. In an article entitied “Const|tut|onal Junsdlctlon Over Enwronmental Management in

Canada,” Prof Dale Glbson states:61

The provmces are cen‘a/nl y capable, W/thout federal part/CIpat/on of enact/ng a wrde varie ty
of pollution control measures. Their ownership of their natural resources empowers them to
“employ an almost unlimited range of legal techniques, including the imposition of pena/ '
* sanctions, to protect the quality of those resources. Their responsibility for municipal -
_institutions and local works and undertakings allows them to supervise such activities as -
‘ sewage and garbage disposal. Their jurisdiction over civil rights enables then to regulate
those portions. of private law, such as the law of nuisance, that apply to poliuting activities.

And several other heads of provincial jurisdiction—the licensing and agr/cu/tura_l powers for N '

‘ example—could also be used to authorize certa/n types of control measures:

" In the well known Constltut|onal law case of Reginav. Lake Ontario Cement Ltd., the accused
were charged with emitting a contaminant likely to impair the environment, contrary to the

Environmental Protection Act of Ontario. The trial judge held that the legislation was ultra vires the
province since pollution was a matter of national and international importance falling within the

“peace, order and good government” clause of s. 91 of the (then) British North America Act, 1867.

* This ruling was overturned on appeal. The appeal court held that while pollution was a matter of

concern throughout Canada and, indeed, throughout the world, the matters dealt with by the -
Ontario legislation were property and civil rights in their origin, local and provincial, and fell within

- provincial competence under heads 13 and 15 of s. 92 of the British North America Act, 1867. The
* Court adopted a quotatlon from a Supreme Court of Canada ruhng ina 1923 decusnon as
follows:62 :

The prOvincia[./egis/atu'res have such absolute poWer"oVer property and civil rights, as given

~ them by s. 92 of the British North America Act, item 13 thereof, that so long as they did notin - -

- fact encroach upon the powers assigned by the said Act to the Dom/n/on Parllament it would .
be a/most ImpOSSIb/e to question any such exerc:se of power

@ -

There are four important I|m|tat|ons to provnnC|aI Jurlsdlctlon over enV|ronmentaI matters 63 Flrst the

~ provinces cannot legislate with respect to matters assigned exclusively to the federal Parliament

by s..91. Secondly, the doctrines.of concurrency and paramountcy hold that where valid federal
and provincial legislation overlap, the provincial fegislation is moperatlve to the extent that it is-in
direct conflict with the federal law. (These two limitations were discussed in Section 4.2.1, of th|s
Report.) The third limitation, although not as clear, suggests that prownC|aI Ieglslat|on may not
usually be applled to. the federal Crown .

‘The fourth-limitation is partlcularly |mportant for the purposes of this Report. Provincial jurisdiction
~canonly be applied to matters within a-province. The limitations of provincial jurisdiction were
delineated by. the Supreme Court of Canada in-the Interprovincial Co-operatives case that held.
that provinces are constitutionally precluded from statutorily reaching out beyond their boundaries

for regulatory. purposes. Thus, all rights to i‘nterprovin,cialb and transboundary regulation belong to

- 61
62

63

C P79,
" Regina v. Lake Ontario Cement Ltd. (1973), 11 C.C. C (2d) 1,at9.
- See generally, Franson and Lucas, Environmental Law Commentary and Case. D/gests atp. 253 255 Fa|rley “The
- Environment, Sustamable Development and the Limits of Constltutlonal Jurisdiction,” p 56 61.
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the federal Parllament Because: envuronmental threats often assume interprovincial and

international dimensions, even if the: initiating cause is local, a strong federal regulatory role may

be justified in appropriate circumstances. This opportunity will be d|scussed in- greater deta|I
~ under the federal POGG powers |n Sect|on 4.22.2. .

422, 2 Federal Leglslatlve Jurlsdlctlon over the Enwronment

Federal Ieglslatlve initiatives to protect the enwronment have hlstOncaIIy been narrowly defined

within non-controversial areas of federal jurisdiction.64 The traditional Justmcanon for federal

‘environmental statutes has included the .criminal law power under s. 91(27). This power enables

Parliament to prohibit the violation of certain legally protected societal values and to provide for
criminal sanctions concerning such violations. Therefore it would be competent for Parliament to

“directly criminalize certain types of environmentally dangerous conduct. Federal statutes aimed at

protecting public health, including the Food and Drugs Act, the Hazardous Products Act and the

.. Canada Water Act, have all been justified, at teast in part, by reference to the criminal law power.
‘One constitutional expert has concluded thatby focusing on the public health aspect of pollution,
- the cnmlnal law power may suppOrt a vanety of dlfferent federal antl-pollutlon laws. 65

,‘There is some debate as.to whether or notthe use the federal criminal law must be restrlcted to

control those activities that result in harm and risk to human health.66 Some writers have argued

- that Parliament can criminalize directly those acts that endanger the |ntegr|ty of the environment.

Others argue that it is, at best, unclear whether the criminal law power can extend to protecting
environmental harm in its own right. Moreover, the Courts have consistently struck down federal
attempts to regulate certain activities under the guise of criminal law. In this regard, the Supreme

“Court of Canada has expressly stated that Parliament cannot invade the proper sphere of the

provincial Ieglslature S|mply by framlng |ts Ieglslat|on in the form.of a prohlbltlon coupled W|th a

"penalty.67

‘The federal trade and Commerce power, s. 91 (2), has been wewed as prowdmg the federal

government with an opportunity to regulate environmental matters that have an important
economic dimension. However, the use of this head of power.by the federal government to

B regulate commercial activities has been a very restrictive interpretation by the Courts. As a result :

the federal trade and commerce power has been confined to interprovincial or international trade

“and commerce, while intraprovincial trade and commerce has been viewed as a matter coming
- within provincial power under the heading of “property and civil rights in the province,” s. 92(13).

Nevertheless, it can be argued that this head of power gives the federal government sufficient

' authonty to restnct the rnterprovmolal and |nternat|onal marketing of dangerous products (i.e.

- 64

65

66

67

See generally Farrléy, “The Enwronment Sustalnable Development and the Limits of Constitutional Junsdlchon ” p
58-61; Hatherly, Constitutional Jurisdiction in Relation to Environmental Law, p. 97-180; Emcytd “The Case for a
Greater Federal Role in the. Environmental Protection Field.”

"-. See Emond, “The Case for a Greater Federal Role in the Envrronmental Proteotlon Field,” p. 663. The crlmlnal Iaw

power has also been used to support federal laws aimed at the prevention of crime. For example, in Goodyear Tire

“and Rubber Co. v. R.-the Supreme Court of Canada used the criminal law power to uphold.a provision in the Combines

Investigation Act that authorized the.Courts to make an order prohlbmng future conduct which would constltute an
offence under the Act. -See Hogg, Constitutional Law of Canada, p. 286-287.

. See Hatherly, Constitutional Jurisdiction in Relation to Enwronmenta/ Law p.113-124; Northey, “Federallsm and
‘Comprehensive Environmerital Reform,”p. 137-139. ,

See Hogg, Constitutional Law of Canada, p. 278-281.

Environment - Canada R November 1993  ~ . ... . 53




Examlnmg the Current and Proposed Potentlal of CEPA to Incorporate PoIIutlon Preventlon

Prmcnples and Strategies .

. hazardous.waste‘s). It also justifies'regulation ooncerning the interprovincial ‘transport of

dangerous goods.

. The reS|duaI “peace, order and good government” (POGG) power- outlmedm the mtroductory
- paragraph of s. 91 has had a checkered judicial history. Judicial interpretations of the parameters
“of the federal legislative power covered by POGG have fluctuated from expansive to restrictive.

Nevertheless, the POGG power is currently viewed by many as potentially the best

opportunity for justifying extensive federal involvement in environmental regulatlon The cause for '

optlmlsm by those who support a strong federal presence in environmental regulation is the 1988

-Supreme Court of Canada ruling in R. v. Crown Zellerbach Ltd. A narrow majority of the Court
(four out of seven judges) upheld a provision in the federal Ocean Dumping Control Act (now

contained in Part VI of CEPA) that apphed to marine pollution |n coastal waters within provmmal
boundarles S , ~

- The facts of. the case were falrly stra|ghtforward The accused, as part of its logging operatlon

deposited wood waste into marine waters within provincial territory, without a permit. This was

- contrary to the federal Ocean Dumping Control Act. The accused argued that the: Act was ultra

vires Parliament as it applied to-a provincial local work (a logging operation) dumping inert, non-

. polluting materials into waters within the province of British Columbia. Writing for the slim majority, -

Mr. Justice Le Dain began his exhaustive analysis by: dividing the federal POGG authonty into
two “branches”: an emergency branch; and a branch to deal with any matter causing “national

.concern.” Although it was agreed that Parliament clearly has power to deal with a grave
. emergency without regard to the. ordinary division of legislative power under the Constitution, -

there was no suggestion that the control of ocean pollution- had reached such grave proportions
so as to justify federal intervention through the emergency aspect of POGG. Therefore, Mr.
Justice Le Dain Conoentrated on the “national concern” aspect of POGG :

Mr. Justice Le Dain ooncluded that the natlonal concern doctnne Could apply to subject matters

- that did not exist at confederation and were thus not listed in the division of powers, and to

subject matters that were originally of a local or a prlvate nature in a provunce but which have
become matters of national concern. :

) At least one wnter has argued that the natlonal concern dlmenS|on of POGG has enormous

potential for federal enwronmental reforms. This writer states: 68

It a/lows the federal government to Ieg/slate in matters clearly w:th/n prownCIaI jur/sd/ct/on In.
particular, this branch of POGG may allow for the federal regulation of économic /ncent/ves
pollution compensation schemes, and an enwronmenta/ bill of rights. :

" However, the federal potent|al to regulate the env1ronment under the national concern doctrine of

POGG must be approached with caution for at least two reasons. First, the Courtin Crown

~ Zellerbach clarified that “for a matter to qualify as a matter of national concern ... it must have a

singleness, distinctiveness and indivisibility that clearly distinguishes it from matters of provincial
concern and a scale of impact on provincial jurisdiction that is reconcilable with the fundamental
distribution of legislative power under the Constitution:"69 The federal government cannot group

. provincial matters and mascarade them as a new national concern. Moreover, federal involvement

68

See Northey, “Federalism and Comprehensive Environmental Reform;” p. 141. '
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cannot 'overly _prejudi'ce, provi_ncial interests. The involvement must be necessary for the interest
of Canada as a whole. and the measures must be the Ieast intrusive to p‘rovincial interests.

Secondly, Mr. Justice La Forest, writing forthree judges, presents a strong, well-reasoned
- dissent. He characterizes the case as an attempt by federal legislation to regulate an activity -

wholly within a province, taklng place within provincially owried marine water, involving a

~substance that was neither proven deleterious. in any way nor had an impact beyond the limits of

~ the province. Justice La Forest confirms that in the Interprovincial Co-operatives Ltd. case the

. federal Parliament had exclusive Ieglslatwe jurisdiction to deal with a problem that resuits from the
release of a pollutant in one-province that has injurious effects in another province. But, he
.contends that this prlnolple does not apply to the facts of th|s case. He states 70

A/I physical act/wt/es have some enwronmental /mpact Possible legislative responses to
such activities cover a large number of the enumerated legislative powers, federal and -
' provincial. To allocate the broad subject-matter of environmental control to the federal
government under its general power would effectively gut provincial legislative jur/sd/ct/on
“[while] sacrificing the principles of federalism enshrined in the Constitution. As Professor
William R. Lederman has indicated ... environmental pollution “is no limited subject or themie, [it]
is a sweeping subject that is virtually all-pérvasive in'its legislative implications.” If, he adds, - .
- it “were to be enfranchised as a new subject of federal power by virtue of the federal general -
. power, then provincial power and autonomy would be on the way out over the whole range
‘of local business, /ndustry and commerce as enshrlned to-date under the exrstrng heads of
~ provrncral powers :

Justice La Forest then ConCIudes that the |mpugned provision in the. Ocean Dumping Control Act ~ -
overreaches the federal POGG powers by attempting to regulate local matters having local import
taklng place on provincially: owned property. Matters.that fall within the excluswe legislative -
Junsdlctlon of the province. : : :

- Mr. Just|ce La Forest returns to this theme in the 1992 Supreme Court of Canada decision in

- Friends-of the Oldman River Society v. Canada (Minister of Transport). In upholding the

- constitutional validity of the federal Environmental Assessment and Review Process Guidelines
Order, Mr. Justice La Forest spoke for the unanimous nine person Court as follows:”

| earlier referred to the environment as a diffused subject, echoing what | saidin R. v. Crown
Zellerbach to the effect that environmental control, as a subject matter, does not have the -
_ requisite drst/nct/veness to meet the test under the “national concern” doctrine.... Although !

- was writing for.the minority-in Grown Zellerbach, this opinion was not contested by the
majority. The majority simply decided-that marine pollution was a matter of national concern
because it was predominantly extra-provincial and international in character and implication,
and possessed sufficiently distinct and separate character/st/cs as to make it subject to

' Par//aments resrdua/ power. . ‘

69 - R.w Crown Zellerbach (1989) 3 C.EL.R.(N.S) 1, at 32

"70 . P.50-51. ‘ , ' '
71 Fr/ends of the O/dman River Socretyv Canada (M/n/ster of Transport) (1992) 7 C E. L R.(N.S.) 1, at46. -
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~In summary, the national concern doctrine contained in the federal POGG power can definitely be -
. used as asource of federal legislative authority-for regulating many facets of the environment. It is
. doubtful, however, that environmental management in.its entirety could be characterizedas a. ;
" matter of national concern since this field is a complex aggregate of several subjects some of
- which form a substantlal part of provm0|al Junsd|ct|on :

.In addition to the conceptual powers listed in s. 91 federal Junsd|ct|on overthe enwronment may
be justified by reference to several functional powers listed in s. 91: 72 These functional powers
- give Parliament direct control over certain activities that-have clear environmental implications,

including the power to regulate the sea coast and inland fisheries, s.'91(12); harbours and rivers

and lake improvement, s. 108; navigation and shipping,'s. 91(10); and federal works and

undertakings, s. 91(29) and s. 92(10) Thefederal fisheries power-in particular supports

- extensive federal involvement in the field of water quality management because most waters -
- support some-form of fishery and because protection of the fishery invariably requires the

maintenance of high standards of water quallty Similar arguments can be made for the protectlon

~ of fish habltat

Although not specmcally enumerated the federal power over spendlng of the publlc purse can

~ exert considerable influence on the direction of enwronmental regulation.”3 Those supporting an
unrestricted federal power to spend public funds argue that 'since the taxrng power of the federal - . -

government is unlimited, its power to spend should also be unlimited. By making money available

. to the provinces on condition that it be used to implement new environmental policies and
" practices, the federal government could do a great deal to encourage better environmental
" “management. Indeed, a Joint Parliamentary Committee on the Constitution of Canada saw a _
‘continuation of the federal spending power as a means of achieving federal-provincial cooperation

in environmental matters. Nevertheless, recent trends in federal-provincial relations suggest that -
conditional grants are in decline. 74 It has been argued that the spending power entrenches an

h|erarch|cal image of federal-provincial relations where the federal government ranks supreme and’
~ dictates terms to the provinces. Moreover, the extent of this spending power is restricted by the-

federal power to raise- money. Given the current economic climate, suggestions to use federal’

money to subsidize prova|aI envrronmental activities or to |nfluence envnronmental regulatlon WI||
. be carefully scrutlnlzed : : o .

The federal government has the executlve authority to enter into |nternat|onal agreements
including treaties and conventions.”® Nevertheless, a series of court cases determined that :

| constitutionally Parliament gains no additional domestic jurisdiction simply by virtue of acquiring an |

international obligation: Therefore, any legislation required to implement the obligations of an

~ international agreement must be passed by whichever level of government has legislative -
 jurisdiction over the subject matter of the treaty. This constitutional arrangement makes for
. extremely delicate negotlat|ons between the:federal and provincial governments especially when

72 .

73

74
75

The dlstlnctlon between conceptual and functlonal powers is dlscussed in Hatherly, Const/tut/ona/ Jurisdiction in
Relation to- Enwronmenta/ Law, p- 100 and 147; see also Emond The Case for a Greater Federal Role i in the

- Environmental Protection Field,” p. 656.

See generally Hogg, Constitutional Law of Canada, p.-68- 72 ‘Emond, The Case for a Greater Federal Role in the

- Environmental Protection Field,” p. 667-668.

Northey, “Federalism'and Comprehensive Environmental Reform p. 162- 165
See Hogg, Const/tut/ona/ Law of Canada, p. 181-196.
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4.23

Canada commrts to |mplement and enforce |nternat|onal oblrgat|ons to protect the’ enwronment but
the- subject matter falls within provrncral Junsd|ct|on - :

.The Problem Restated

‘ The present and the potentlal opportunlty for CEPA to mcorporate pollutlon preventlon strategles

© s, inlarge part, driven by the constitutional constraints discussed earlier. Constitutional jurisdiction

over environméntal matters in Canada is shrouded by two significant uncertainties: the uncertain .

‘character of the scope of power of each level of government; and the uncertain character of the

- -relationship between these powers. The federal legislative powers to pass environmental laws

may be considerable, but they are definitely not clearly défined. Their parameters are uncertain, -

- and.they have all gone through a strained history of judicial interpretation. Perhaps most -
. |mportantly, there is no discernable link between the various heads.of federal power that may

accommodate environmental laws and the perceived societal needs for ‘environmental
management Indeed, the various federal heads of power may be completely unrelated to-

‘developing a comprehens:ve national envrronmental policy. The same can be said for provincial
- powers. : o : :

‘The uncertainty surroUnding'the jurisdictional limits for environmental regulation allows fora .

spectrum of approaches that could be employed when attempting to justify new federal

‘environmental laws and policies. At one extreme, one can push for change of the current limits- of
- federalism and encourage the federal government to exercise broader and bolder responS|b|I|ty
. over the environment. For example, a discussion paper prepared by the Canadian Labour

Congress’ Environment-Committee, entitled The Environment and the Canadian Const/tut/on

B concludes that environmental jurisdiction must be defined in such a way “as to bring the
environment essentlally under federal authority.””6 In an address entitled “Toxic Substances in

Canada: The Regulatory Role of the Federal Government,” legal cou nsel for the Canadlan
Envrronmental Law Association made S|m||ar Comments A7 ‘ :

" The federal government is st/l/ plagued by what I would call conservative legal advice in
relation to its constitutional authority to actin environmental matters. We submit that the
constitutional constraints invoked by Environment Canada are more perceived than real, and
we suggest that.a number of heads of federal power can be used to support and justify a .
: strong nat/onal tox1os program . : :

© At the otherextreme one can aIIow Canadlan federallsm to evolve at |ts own pace but push for

much stronger-administrative cooperation between the federal and provincial governments. The

- recognition of the concept of “cooperative federalism” as the primary means to affect
environmental change-has been embraced by several constitutional experts,’8 as well as the

House of Commons Standing Committee on Environment. In its 1992 Report, Enwronmentand
the Const/tut/on the Standlng Comm|ttee recommended that “the enwronment be regarded asan .

,’76'
.78 ‘

|) Summary

CP.A.
- Seg; for example, Franson and Lucas, Environmental Law Commentary and Case D/gests p. 277, Northey

“Federalism and Comprehensive Environmental Reform,” esp. p. 162-177; Fa|r|ey “The Enwronmental Sustamable
Development and the Limits of Constitutional Jurisdiction;” ‘atp. 66-70. , _
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area of shared ]UFISdIC'(IOI’i in WhICh concurrency and partnership are the appropnate and effective
baS|s for governmental action.” 9

o 'Certainly, there are positive and negative aspects associated with either extreme—there is no

~ clear or final answer. Both of these perspectives will be discussed, as appropriate, when the .

present and potential opportunities for incorporating pollution prevention strategies into CEPA are
examined in Section 4.3. Nevertheless, a cautionary note for those insisting on a stronger federal
presence in regulating the environment, arguing its national and international implications. The

~ dissenting judgement by Justice La Forest in the Crown Zellerbach case, where he stated that “to '
- allocate the broad subject-matter of environmental control to the federal government under its -
. general power would effectively gut provincial 1egislative jurisdiction” was echoed by the

unanimous Supreme Court of Canada in the Oldman River case. 'Speaking for the full court, Mr.
Justice La Forest stated that “the exercise of legislative power, as it effects concerns relating to

- the environment, must, as with other concerns, be linked to the appropriate head of power, and

since the nature of the various heads of power under the Constitution Act, 1867, differ, the extent
to which environmental concerns may be taken into account in the exercise of the power may-.

~ vary from one power to another "80

This reasoning was adopted in a recént case by the Quebec Superior Court. In R. v. Hydro— o

- Quebec, the Court declared certain sections of a CEPA Interim Order applying to releases of

PCBs into the environment ultra vires the federal Parliament. The Court rejected the federal

-argument that the impugned provisions of the: Interim Order could be justified by reference to

~ . either the national concern doctrine of the POGG power or the criminal law power. Adopting-the

4.3

- . CEPA is divided into nine parts, plus a preliminary section that includes its Iong ’title, a declaration, -
- the preamble and several preliminary matters contained in sections 1 to 6. Part VIl of CEPA -

reasoning of Mr. Justice La Forest in the Crown Zellerbach and the Oldman River cases, the

~ Court held that the dumping of PCBs into a river comprised a localized release within the

boundaries of & province where it was.not proven that such release: inewtably spread to one or:.

more other provmces The Court Concluded 81

v There' /s_certa/n/y a c/ear tendenc y for enwronmerztal matters to be referredto a central
authority because of new concerns arising from problems related to the universal deterioration
of the environment. However, in Canada, the primacy of the Constitution prevents this from
being implemented as is intended b y the federal Parliament in this subsect/on of the Inter/m
Order '

ANALYZING CEPA FOR ITS.POLL:UTION PREVENTION POTENTIAL

dealing with consequential amendments and repeals (s.-140-148), and Part IX dealing with the |

- coming into force of the Act (s. 149) are not relevant to the subject matter of this paper. The

foIIowmg sections of this Report will-analyze CEPA by referencmg the relevant Parts of the Act..

- 79
80

81
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Preliminaries

In principle, the long title, the declaration and the preamble are designed to provide an
~ unambiguous statement of the intention of the statute. A carefully drafted preamble is especially

useful as a mechanism to educate interested part|es including the lay public and the judiciary
about the purpose and goals of the legislation. Often a preamble is used when the legislative .

response in regulating the subject matter is relatively recent. In such instances, the preamble

unequivocally alerts the public and the judiciary to the intrinsic worth and public support for the
law, and the need to approach it with the seriousness that it deserves. As a matter oflaw,a =
preamble is an integral part of the statute that the courts must use as an interpretive aid. The -

- federal Interpretation Act states in s. 12 that “the preamble of an enactment shall be'read as a part

thereof intended to assist in explaining its purport and object.” Unquestionably, the serious tone
of CEPA’s preliminary provisions underscores the need to protectthe environment and human life -
and health for the well-being of Canada. The preamble ‘especially, alerts the reader to the fact ’
that the Act itself will be comprehensive in scope wide-ranging in |ts appllcatlon and resolute i in -

its |mplementat|on and enforcement

In addition to establlshlng the overr'ldlng principles, the CEPA long title, declaration and preamble
also highlight federal arguments to constitutionally justify its role in the subject matter covered by
the Act.82 The focus in the long title on the protection “of human life and health,” and in the
declaration on the need to protect the environment as “essential to the well-being of Canada” are-

. directly relevant to the federal criminal law power. In the preamble, the statement that the
- presence of toxic substances in the environment is a matter of “national concern” employs the

exact wording of the doctrine applicable to the federal POGG.power. Recognition that toxic
substances, once introduced into the environment, cannot always be contained within geographic -
boundaries and that Canada must be able to-fulfil its international environmental obligations,
support the mterprovmmal and international dimensions of the federal regulatory power.

Neither the declaration nor the preamble contain any d|rect reference to the principle of pollution
prevention. This omission in no way hampers the ability of the Act itself to incorporate pollution
prevention strategies. Nevertheless, given the fundamental importance of pollution prevention as-
a philosophy as well as a strategy and the role of the preamble in articulating fundamental '

pr|nC|pIes it may be that a reference to poIIutlon preventlon would be’ appropnate

Whlle a separate “Whereas” clause in the preamble may be acceptable the concept can also be

: mtroduced by simply adding a phrase to the second Whereas cIause as follows:

Whereas tox:c substances, once /ntroduced into the enwronment are difficult to contro/ and.
cannot always be contained W/th/n geograph/c boundar/es

82

- In testimony to the Stan'di,ng Committee on the Environment, a forrner federal Minister of the Environment stated:

When we devised ... the Canadian Environmental Protection Act, we were advised by the lawyers seconded.to us by
the Department of Justice and by our internal Iega/ experts that we would be on very shaky constitutional and legal

grounds to the extent that we strayed in weaving our legislation away from, principally, the peace order and good-
government provtsmns of the.Constitution and the federal criminal law power hawng to do with hea/th life and safety.

_See House of Commons, Environment and the Constitution, p. 30. - '
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B As a statement of fact this.phrase should be acceptable to most partles and should aIIow a great :
N deal of scope in alerting mterested parties to the pnnmples and strategles of poIIution prevention.

Section 2(a) of CEPA prowdes one of the few direct references to poIIutlon prevention It states
that in the administration of CEPA, the Government of Canada shall, having regard tothe .
Constitution, “take both. preventatlve and remedial measures in protecting the environment”

“(emphasis added). Section 2(i) states that in’administering t_he_Act, the government must also

“endeavour to protect the environment from the release of toxic substances” (emphasis added).

. Although s."2(i) is likely broad enough to allow the federal government (most obviously™

Environment Canada) to encourage the use of source reduction strategies as a means to reduce
the “release of toxic substances” to protect the environment,.it is likely not broad enough to

~support strategies that encourage the reduction in use of toxic substances. Nevertheless, the

more general directive in 2(a) that Environment Canada shall take preventatlve measures in -

- protecting the environment is certainly broad enough to accommodate toxics use reduction

strategies, if poIIution prevention is defined to mclude toxm use reduction as well as source
reduction

‘By establlshing the administrative duties under CEPA; s. 2 prowdes an excellent opportunity to

emphasize the importance of pollution prevention in protecting the environment. A possible

' amendment 'to.s 2 incorporating t'his'concept might read that the Government of Canada shall-' :

's. 2(aa) endeavour to /ncorporate po//ut:on prevent/on asa pr/or/ty strategy in protect/ng the

env:ronment

Although there wil undoubtedly be some debate as to whether poIIutlon prevention should be “a
" priotity strategy” or “the first priority strategy,” the recognition of the use of:poilution prevention

Strategies as an integral part of an overall management plan for protecting the environment:is

clearly important. Such an amendment will also be sensitive to constitutional constraints given the

wording of the:introductory sentence in s. 2 that the federal government.can only carry out the
administrative duties of CEPA *having regar‘d to the Constitution and the Iaws of Canada.”

Sectlon 3 prowdes definitions for several, key words and phrases used throughout CEPA.

~_-Currently there is'no definition provided for any of the terms normally associated with poIIution
" prevention, including toxics use reduction or source reduction. If CEPA is amended to expressly

accommodate pollution prevention initiatives (such as, adding S. 2(aa) as suggested earlier) then

_a clear definition for pollution prevention must be included in s. 3. In this event, the suggested
- definitions. prowded in Section 2.5.4 of this Report should be conS|dered 83

“Po_llut/on, prevent/on means any practlce that avoids, reduces or eliminates the use of toxrc
substances or that avoids, reduces or el/m/nates_the creation of pollution, without creating or- ‘

83"

. The'detﬁnit‘ion of poIIution prevention embraces, at the “front end,” the concept of toxics use reduction. It also

provides some examples of practices that would be considered pollution preventlon initiatives. However, it does not’
expressly provide a cutoff point by defining the “back end” of pollution prevention.” Given that CEPA, in principle,
embraces a complete range of regulatory activity, from pollution prevention through pollution control to remediation
efforts, it may be that clearly definlng the boundaries where pollution prevention ends and pollution control begins is
not essential. However, if this is not the case then the discussion will evolve around the role of recycling, particularly
out-of-process but in-house recycling as the end point for pollution prevention, or the beginning point for pollution ’
control. The definition of pollution prevention in''s. 3 of CEPA would then need a clear statement of &ctivities that

'would not be considered pollution prevention, in addition to activities that would be conS|dered.poIIut|on prevention. :
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sh/ft/ng new risks to commun/t/es workers, consumers or the env1ronment Th/s /nc/udes but
- isnot llm/ted to: < . .

. equtpment'modifications,_

. : 'proeess changes,
" 'mater./'alsvor feedstock substitution,

design'moditications; o

| tecnnolog[cal moditications, -

. rnoaifioations “in production activittes 'in.c/udtng housekeeping practtces,
~+  training and inventory control, o | |

e 'o'perating efﬁeiencies,"

. produot:reformUIat[on and redesign.. - - -

. Pol/ution means: | |

An y substance regd/ated .b y the Canadian Environmental Protection Act as an unwanted' "

substance, including unwanted toxic substances, fuels or fuel additives or contam/nants .
nutrients, air contam/nants and other substances as def/ned by CEPA

Sectlon 5 allows the Enwronment Mlnlster or the Health and Welfare Minister, or both, to establlsh
committees to obtain advice for the purpose of carrying out their duties under CEPA.
Undoubtedly, an advisory commlttee could be establishedto report on any facet of pollutlon

prevention, even without any changes to the current CEPA. The multi- stakeholder advisory
committee established to provide recommendations on'a national pollutant release inventory for
Canada is an excellent example of the opportunltles afforded by this prOV|S|on Therefore no
Changes are recommended to this seotlon : :

: ‘leen the uncertalnty of the scope and I|m|ts of tederal regulatory power over the enwronment

the potential for confrontation with the provinces over federally legislated pollution prevention-

. activities is real and significant. If the approach selected by federal regulators leans toward
. cooperative federalism .as opposed to moving:forward unilaterally, then s. 6 of CEPA holds:

tremendous potential. Section 6 states that the Minister of the Environment shall, in'cooperation

‘with the provinces; establish a Federal-Provincial Advisory Committee (FPAC) to provide adwce

on, among -other things, environmental matters that are of mutual interest to-the federal and-
provincial governments and to which CEPA relates. Section 6 further states that the purpose for .

~ establishing such a committee is to avoid conflict between, and duplication:in, federal and |

provincial regulatory activity, to establish-a framework for national :action and to facilitate
cooperative actions in matters-affecting the environment. The scope of pollution prevention is
such that several initiatives will fall within the purview of provincial jurisdiction, other facets will

_ allow for direct federal involvement, wh|Ie stlll other components can legiti mately be regulated by -
~ both Jurlsdlctlons Lo v A
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The reality of the constitutional constraints underscores the value of FPAC'working to develop a

comprehenswe effective pollution prevention strategy that accommodates the needs of all
stakeholders, including regulators and industries who want to avoid costly, duplicative and
inconsistent regulation. Currently, the FPAC Working Group on Controls Harmonization (Ozone-

Depleting Substances) is developing a coordinated national strategy to eliminate ozone-depleting
~ substances in Canada—an effort directly in line with the principles of pollution prevention and

cooperative federalism. The broad mandate of the FPAC to advise on “environmental matters that
are of mutual interest ... and to which this Act relates” can accommodate pollution prevention

) concepts and strategies without the need to amend s. 6.

4.3.2

Part I Envrronmental Quallty Ob]ectlves, Gwdellnes and Codes of Practice E

Section 7 provides that the. Minister of the Enwronment may collect data conduct research and

" establish demonstration projects on the “control and abatement-of environmental pollution.” In

carrying out these activities, the Minister may sponsor, and niay act alone or in cooperation with

any government, institution or person:in conducting research related to the control or abatement of

environmental pollution. The pollution prevention opportunities provided by federal technical

_ assistance programs are considerable. As indicated in Section 3.2.4 of this Report, virtually all of

the U.S. legislation relies heavily on voluntary outreach and assistance programs in a
collaborative approach to achieving pollution prevention. The use of the federal spending power .
along with the statutory mandate provided by s. 7 provides the Minister with all the authority

" needed to implement any-or all of the technology assistance initiatives listed in section 3.2.4. ‘
‘However, for greater certainty, it may be appropriate to.amend subsections 7(c), (e) and 7(3) to

include the word “prevention” immediately before the phrase “control and abatement of
environmental pollution.” As in the U.S. legislation, technical assistance initiatives wouldbe
voluntary in nature. It would be up to individual parties potentially affected by the initiatives to
decide whether or not they would like to avail themselves of the proffered opportunities.

. Section 8 ot CEPA gives the Minister of the'EnVironment extensive authority to formulate non-

regulatory instruments that provide environmental quality guidance to interested parties, including
industries and federal and provincial regulators Among other things, s. 8 prowdes that the -
Minister shall formulate:

. envuronmental quality objectives specufying goals or purposes toward which an

environmental control effort is directed |nclud|ng goals or purposes stated in quantitative or
'qualltative terms ‘ .

. release gundellnes recommending limits for the release of substances into the enwronment from
* works, undertakings or activities; and » S

. enwronmental codes of pract_ice specifying procedures, practices or release limits for

environmental control relating to works, undertakings and activities during-any phase at their
- development and operation, including the‘location, design, construction and start-up phases. -

Section 8(2) states that the objectives guidelines and codes of conduct can rélate to recycling,

| _reusing, treating, storing or disposing of substances or reducing the release thereof into the

~environment, or to works, undertakings or activities that may affect the environment. In carrying
~ out-the responsibilities conferred by s. 8, the Minister may consult with the government of any

province or any person interested in'the quality of the environment or the control or abatement of
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: enwronmental poIIutlon The Mlnlster may also organlze multi- stakeholder conferences to dlscuss

activities permittedby S. 8

The non-regulatory nature of the instruments outlined in s. 8 and the wide scope given to the
Minister in formulating these instruments ensure that this provision is well-suited to the
development of voluntary pollution prevention strategies. Indeed, individuals and organizations
that favour strong federal guidance in developing voluntary pollution prevention strategies rely

‘heavily on s. 8. For example, s. 8(1)(a), providing for the formulation of environmental quality -
-objectives specifying goals toward which an environmental control effort is directed, could

- accommodate generic reduction targets (such as, a 50 percent.reduction in the release of
- persistent toxic substances by the year 2000). It could also accommodate specific reduction

targets.(such as, a phase-out of CFCs by 1997, and of methyl chloroform and other major ozone- -
depleting substances by the year 2000).84 Section 8(1)(d), allowing for the formulation of codes

- of practice specifying procedures-or practices for environmental control relating to works,

undertakings (including businesses) or activities, perhaps in-conjunction with s. 7(1)(e) allowing

-the Minister to formulate comprehensive plans for the control and-abatement of pollution, provides

ample authority for developing model pollution prevention plans, including environmental auditing
and environmental quality management procedures. These model plans could be generic or -
specific to particular industries. :

-~ Section 8 has already been used effectively to encourage pollution prevention. For example, the

Environmental Choice Program is a voluntary, consumer-driven strategy that uses non-regulatory.
incentives to encourage businesses and consumers to make environmentally sound decisions. -
An independent Board establishes criteria for products and services to ensure that they are _
“environmentally preferable.”8% Certification as environmentally preferable by the Board entitles -

-~ a product or service to use the EcoLogo. By March 1992, the Environmental Choice Program had

finalized 19 product guidelines, including guidelines for water-based paint, energy’ efficient lamps,

‘water-conserving products, ethanol-blended gasoline and zinc-air battenes More than 650
- products. from 120 companles are entitled to use the EcolLogo.

. Each year, Environment Canada reports on the dev_elopment of non—regulatory initiatives

resulting from the s. 8 directives in CEPA. The January 1993 report identifies’ dozens of codes of
practice; guidelines and 0bjectives' that are either completed or under development. 86 Many are
directly applicable to pollution prevention initiatives. For example, the “Code of Practice for the
Reduction of CFC Emissions from Refrigeration and Air Conditioning Systems” provides of
technical-advice and gwdance on how to reduce CFCs, and to the extent possible, HFCs and
HCFCs in residential, commercial arid industrial refrigeration units, heat pumps, and air
conditioning. The intended audience for this Code includes those involved in the design,
manufacture, installation, servicing and final disposal of all commercial, industrial and residential

84

85

86

" Ifa quant|tat|ve target is developed great care must be taken to ensure that it is wable -This means, in’ part that the

reduction number is scientifically ound, can be achieved without imposing unreasonable costs on industry, will not
lead to substitutions that are potentially of greater risk to human health or the environment. A clear workplan .
designed to ensure attainment of the target within a specified timeframe is also necessary. The 1991 (proposed)
Amendments to the Resource Conservation and Recovery Actinstructs the EPA to establish an advisory board of
technical experts from industry, government and public interest groups to prowde recommendations to the EPA on
goals for toxics use and source reduction in industry.

-~ See generally, Environment Canada, Environmental Choice Annual Report 1990; Enwronment Canada Canad/an

Environmental Protection Act: Report for the Period April 1991 to March 1992, p. 16-17.
Environment Canada, Report on Codes, Guidelines and Objectives in Conservation and Proreotlon.
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. refrigeration and air cond|t|on|ng systems, |nclud|ng mob||e air condmoners In conjunctlon W|th the

4.3.3

new code, Environment Canada is developing training programs for technicians who work with
refrigeration and air conditioning units. Obviously, the potential for developing pollution

prevention codes of practice, objectives and-‘guidelines using the current s. 8, is significant.

Nevertheless certam amendments could be conS|dered to clanfy the poltutlon prevention
opportunltles in's. 8, such as the foIlowmg

8(1 ) . the Mm/ster shal/ formulate »

(a) Env:ronmenta/ quallty object/ves specrfy/ng goals or purposes toward wh/ch QQ//utIQn

: Qreventlgn or enwronmental control efforts are d/rected

() Enwronmenta/ codes of pract/ce specifying procedures pract/ces or release I/m/ts for
Q_o_/lut/Qn prevention or enwronmenta/ control : :

| develQ'Qment and oge‘ratign o

g (2) The object/ves gu:del/nes and codes of pract/ce referred toin subsect/on (1) sha/l relate to

' -[Qaz pollution Qrevent/Qn,

(3) in carry/ng the responS/b/l/t/es conferred by subsect/on ( 1 ) the M/n/ster ma y

" (a) consult wrth . any person /nterested in the quality of the enwronment or the ,Qrevent/Q ,

Q[contro/ or abatement of environmental pol/ut/on oo

.Part II Toxic Substances

4 3.3.1 Introductlon

' "When the Government first mtroduced CEPA as a draft bill in 1986 a number of its proponents .

labelled it the most comprehensive piece of environmental legislation in the western hemisphere. -

- Indeed, many viewed CEPA as the cornerstone of Canada’s Green Plan for a Healthy

Environment. Under CEPA, the federal government committed to a “life-cycle” management
approach to toxic substances. Part Il of CEPA is the heart of this national regulatory action plan. It
sets out procedures for the identification and assessment of toxic substances and provides for
the establishment of regulations and other controls to govern their import, manufacture,

transportation, storage, use, sale, export, discharge into the environment and ultimate disposal..
- This Report, will discuss the pollution prevention potentlal of Part |l.under the following headmgs

* “regulating existing chemicals; regulating new substances; |nformat|on generation and access

federal- prOV|nC|aIpartnersh|ps and prohibitions.

4.3.3.2 Regulatmg Existing Substances

Section 25 states that the Minister of. the Enwronment shaII compile an inventory of substances

~ that are considered to be “in use” in Canada. In 1991, Enwronment Canada produced the first
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Domestlc Substances'LrSt (DSL). It contalned an-inventory of more than 21,000 substances
manufactured in, or imported into Canada on a commercial scale. ‘Section 12 requires the Ministers

| ‘of the Environment and Health and Welfare to prepare and publish a Priority Substances List

(PSL). This list identifies a limited number of substances in use in Canada that may be harmful to -

--the environment or may constitute a danger to human health. The Ministers muist then assess the-

substances on the PSL to determlne whether or not they are “toxic” as defined by s. 11 of CEPA.

Sectlon 13 requires thatwhen a substance on the PSL is assessed the M|n|sters shall prepare

- and make public a report of their assessment, publish a summary of the report in the .Canada

Gazette and indicate their intentions with respect to that. substance If the assessment concludes
that a substance is toxic, as defined by s. 11, the Ministers prepare a Control Options Report

‘(sometimes referred to as a Strategic Options Report). This report must include a statement of -

whether the Ministers intend to recommend that the substance be added to the List of Toxic
Substances, as provided in s. 33(1) of the Act, and whether regulations will be made under s. 34

with respect to the substance. Section 33(1) states that the. Governor-in-Council (the Cabinet)
‘may, if satisfied that a substance is toxic, on the recommendation of the Ministers; as outlined in ‘
‘the Control Options Report, make an order adding the substance to the List of Toxic Substances

in Schedule |to the Act. If the substance is placed on the List of Toxic Substances, then s. 34(1)
states that the Governor-in-Council may, on the recommendatiori of the Ministers, and after the
FRPAC is given an opportunity to provide its adwce under s. 6 of the Act, make regulat|ons for the

effective control of the substance

" When a substance is belleved to be toxm or when a substance specmed on the List of Toxnc

Substances is not adequately regulated and represents a significant danger to the environment or
to human life or health, s. 35 of CEPA gives the Minister of the Environment, with the concurrence

f . of the Minister of Health and Welfare, the authority to take immediate action by i issuing an Interim |
_ Order. The Interim Order may contain any prOV|S|on prescrlbed ina regulat|on made pursuant to
' S. 34( ). : : , SR

The scope of the regulatory power I|sted in s. 34(1) for substances deemed to be toxic is
considerable and provides the framework for their cradle-to-grave regulation. Many of these

- regulatory powers have the potent|al to incorporate pollution prevention strategies. Among other

things, the Governor-in-Council may make regulatlons with respect to a Schedule | substance

© providing for, or |mposmg requirements respectmg

. the quantlty or concentratnon of the substance that may be released into.the enwronment

-: the commer0|al manufacturmg or processmg actlwty in the course of wh|ch the substance may
be released; - S . - :

~ + the quantity of the substance that may be manufactured processed used offered for sale or

sold in Canada

', -+ the quantities in which the substance may be 'used or imported-

-« the total partial or condltlonal prohibition ofthe manufacture use, processmg, sale |mport or

export of the substance [thls clause is of partlcular note for pollutlon preventlon strategles]
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'+ the submission to the Minister, on request or at such times as are prescrlbed of |nformat|on '
relating to the substance; :

. ‘ _the malntenance of records for the adm|n|strat|on of any regulatlons under the sectlon and

« the conduct of sampllng, analysis, tests, measures or monltorlng of the substance and the
' submussmn of the results to the Minister. :

Setting aside jurisdictional questions there is no doubt that the current scheme established by
- Partll to regulate existing toxic’ substances provrdes ample opportumty for incorporating pollution
preventlon strategles

A fundamental precept of the pollut|on preventlon phllosophy is to ban, or phase out withina -
specified timeframe (sunset), persistent toxic chemicals that cannot be controlled once released
into the environment. This principle has been characterized as the concept of “zero discharge.” As
discussed earlier, the Great Lakes Water Quality Agreement, signed by the United States and
Canada, obliges each party to “virtually eliminate” the discharge of persistent toxic chemicals. -
Canada’s Green Plan also accepts as a-national goal the virtual elimination of the discharge of

- persistent toxic substances into thé environment. The current CEPA, without amendment, can .
provide the legal authority to implement the zero-discharge concept. Following identification, the
'substances of concern could be placed on the PSL. If warranted, following an assessment and
the public release of a Control Options Report, the Governor-in-Council could place the
substances on the List of Toxic Substances in Schedule I. Once on Schedule 1, the toxic
substances could be dealt with pursuant to the regulation-making powers: under s. 34. Section
34(1)(l) includes regulatory authority to compel the “total, partlal or conditional proh|b|t|on of the ..
manufacture, use, processmg, [or] sale ... of the substance :

.Certainly, a strong argument can be advanced that S. 34( )(I) is broad enough to mcorporate not’f

only source reduction strategies, but also toxic use reduction strategies by banning or sunsetting -
the use of certain toxic substances. Indeed, several regulatlons have already been enacted to' -

accomplish this very goal. For example, the Gasoline Regulations, which came into force in 1990,

prohibit the use of leaded gas in most vehicles including-automobiles. The Pulp and Paper Mill
-Effluent Chlorinated Dioxins and Furans Regulations, which came into effect in May 1992, prohibit
“the release into the environment of effluerit that contains any measurable concentration of dioxins
orfurans. A number of completed or planned regulations ban, sunset or substantially reduce the’
- use of various toxic substances, including several ozone- depletlng chem|cals (CFCs halons,
. methol chIoroform and carbon tetrachlorlde) :

Another facet of the poIIutlon preventlon prlnC|pIe is.the use of a multi- medlum approach in -
regulating toxic substances. Reference has already been made to the attempts by New Jersey

- and Massachusetts to implement facility-wide, multi-medium permitting systems to ensure thata
" reduction in the creation of a pollutant does not result in a transfer and subsequent.increase in -
release of that poIIutant in another medium. In principle, the multi-medium approach attempts to
reduce or eliminate the creation of pollutants from a particular company within a particular sector

- (such as pulp and paper mills within the industrial sector) as well as between sectors (municipal

incinerators or landfills as well as pulp and paper mills). The intent is to reduce the total load on

the environment from all point sources and non-point sources. This principle brings to the fore the

h COnstitutionaI constraints that must be addressed by federal and provincial governments. . -
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- However, this principle also h|ghI|ghts the opportunmes associated with federal- provmmal
- cooperation and the promlsmg role to beplayed by Control Optlons Reports.

- The reality of the const|tut|onal constramts is such that the federal government may be able to:

proh|b|t for example, the release of an ozone-depleting substance into the air, but may notbe =

-able to prohibit the disposal of that substance into a municipal landfill. However, there is nothing

to prevent a Control Options Report from recommending pollution prevention strategies that
embrace a multi-medium perspective wherein those aspects-of the problem under federal
jurisdiction can be regulated and those -aspects of the problem under provincial jurisdiction‘can be
dealt with through model gwdelmes or codes of practice. The Control Options Report is espemally
well-suited to this approach because of the extensive consultation built.into CEPA. This
consultation goes beyond the interaction between the federal and provmmal governments, as it
also involves interested private sector stakeholders. For example, in establishing the: PSL, the
Ministers appointed an independent multi-stakeholder advisory panel of experts to provide them
with recommendations. The assessment report on the status of a PSL substance under s. 13(1)
must be made available to the public. Any person may appeal a recommendation made in an
assessment to an independent Board of Review. The Governor-in-Council cannot make any

- regulations until after the FPAC has been given an opportunity to provide its advice on the -

proposed regulations. And the proposed regulations are themselves subject to specmc public

~ - comment provisions and regulatory |mpact analysis before they are finalized.

The use of the Control Options Report to'identify pollution prevention opportunmes (both federal
and provincial) deserves further discussion. In October 1992, the Industrial Programs. Branch of

" Environment Canada released a discussion paper that outlined a proposed process for preparing
. “Strategic (Control) Options Reports for releases of priority substances deemed to be toxic. 87

The goal in developing. the strategic options is to fairly, éfficiently and quickly discuss, develop
and implement various options aimed at reducing releases of toxic substances into the
environment. The discussion document recommends that a sectoral multi-stakeholder consultative
committee be €stablished to develop strategic options for each targeted sector. In additionto - -
providing a great deal of information about the substance and the sector in question, including the
emission profile of the substance, the Committee should consider |nclud|ng in its report the current
regulatory and non- regulatory approach being taken to-reduce releases by federal, provincial,
U.S. government.and private-sector agencies. The document also outlines 12 options that the

. Committee should consider when developing recommendations. These include: 88

“+voluntary aotlon by industry;

. toxic use reductlon plannlng similar the approaches used in Massachusetts

. the use of economic mstruments

. educatlon and/or public awareness programs

_Q  the use of CEPA Guldellnes and Codes of Practlce and the use of provmcnal instruments;

. 87
88

~ Environment Canada Proposed Process for the Preparatlon of Strategic Options Report for Re/eases of Pr/or/ty _

Substances- Deemed to be Toxic, prepared for the Industrial Programs Branch, August 1992.
Attachrnentl of Enclosure 9, p 1 -2.
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the use’ of CEPA regulatlons
e mcreased enforcement of eX|st|ng regulatlons and ‘
| - targeted research and development programs to develop source reductlon technologles

' Fmally, the dISCUSSIOn document strOngly recommends that muIt| stakeholder consultation be
encouraged throughout the entire process Ieadlng to the preparatlon and completlon of Strategic -
Optlons Reports. :

- -Section 34(1), as written, may allow the Governor in Council to make regulations to compel - -

industries that use, produce, generate or release Schedule | substances to~prepare apollution

prevention plan, with periodic updates, and summaries. Section 34(1)(r)-in particular provides for

‘regulations to give the Minister, on request or at prescribed times, “information relating to'the -

. substance.” However, given the burden (real or perceived) that would be placed on certain -

- industries. compelled to produce these documents and the possible penalties attendant with non-
.compllance the regulatory powers regardlng compulsory plans should be unequwocal

~Although the prOV|S|ons outlined in s. 34( ), and in particular subsectlons 34(1)(I) and 34(1)(r) are .-

likely broad enough to justify federal-pollution prevention initiatives to reduce the use of toxic
~ substances and the creatlon of poIIutlon a further prOV|S|on may be conS|dered as follows:

: .34(1)(aa)

hrt fold r rel the substan

4.3.3. 3 Regulatlng New Substances

'Under s. 26 of CEPA substances that are not on the- Domestlc Substances List are conS|dered
new to Canada. New substances require notification and assessment before they can be
manufactured in or imported into Canada. The information required from manufacturers and
|mporters to allow the government to assess the substance will be prescribed in the Regulation
- respecting notification of substances new to Canada This Regulation is. expected to come into
force in 1993.

Sectlon 29(1) states that where the Ministers have assessed the prescribed information and they
_suspect these substances are toxic, the Minister of the Environment may, among other things,
prohibit any. person from manufacturing or |mport|ng the substance, or may permit any person to .
manufacture or import the substance, subject to-such conditions as the Ministers may specify.
The opportunity to prohibit or restrict the manufacture or importation of-a substance merely -
because of ‘a suspicion that the substance is toxic where that substance has not yet been

~ introduced'into Canada provides the federal government with a powerful pollution prevention tooI;t

Indeed, this ability may well be considered the ultimate toxic use reduction strategy because, in
principle;-the substance has never been used in Canada. Clearly, the power to regulate trade

- and commerce will uphold a federal prohibition to import certain substances. However, the

-prohibition on the manufacture of these substances is a somewhat more delicate matter.- Here
agaln opportunltles for cooperatlve federal- prOV|nC|al actlon shouId be pursued.
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4.3.3. 4 -InformationGeneration and Access

: The |mportance of a comprehensuve user-fnendly and cost effectlve information system in

designing, implementing and monitoring pollution prevention strategies has already been
discussed in section 3.2.7 of this Report. This discussion included a detailed commentary-on the .

~ recommendations contained in'the Final Report on a National Pollutant Release Inventory for
~ Canada by the Multi-Stakeholder Advisory-Committee established by the Minister of the .
" Environment to design a database for hazardous pollutants, tobe called the National Pollutant -
- Release Inventory (NPRI). In essence, there was consensus on the substances to be included
on the NPRI list; the types of facilities that had to report to the NPRI and exempted facilities; the

exemption of certain articles and products; the information to be reported, including the quantity of
the substance released froma site to air, water and land and offsite transfers of the substance
shipped in waste; the reasons for any significant changes in the quantities of NPRI substances -

" released or transferred since the last report; and the release of all non-confidential data in the

NPRI to the public. However, the Committee could not agree on whether the NPRI should be
used as a material accounting and tracking system (as‘in New Jersey) or if it should concentrate
exclusively on establlshmg databases for substances released into the enwronment

“ ASGCtIOﬂS 15 through 18 of CEPA allow the federal 'gove,rnment to generate and collect data

concerning the'production, application and importation of substances. Section 16 is particularly -
relevant to the generation of information for. pollution prevention purposés. Indeed, the NPRI
Committee recommended that, in the short term, s. 16:should be used as the legislative authority-

- forthe NPRI..In the long term, however, s. 16 Should be amended to ensure that itcan .
‘ accommodate all-of the recommendatlons of NPRI.

" Certalnly, s. 16 as currently written prowdes a, great deal o'f scope for generating and accessing

pollution prevention data. Among other things, s. 16 states thatthe Minister may publish in the
Canada Gazette a notice requiring any person described in the notice to provide information on .
the quantities, uses and composition of a substance, and with plans, specifications, studies and

information on procedures with respect to a work, undertaking or activity. The Minister will use this |

|nformat|on to assess whether to.control and the manner in which to control a substance. Section
16, as written, may not be able to accommodate a mandatory reporting system with an annual

~ reporting cycle. Constitutional constraints might also limit the list of NPRI substances to those

chemicals that have direct relevance to a federal head of power.89 Finally, itis not clear whether -

~s. 16 as currently written could require reporting facilities to provide information based on a
“materials accounting tracking system leen the above concerns anews. 16.1 should be :

conS|dered as’ foIIows

16.1(1) For the purpose of prowd/ng a comprehens:ve national database on specn‘/ed
' substances, the Minister may, after the federal-provincial advisory committee is given an
opportun/ty to prowde /ts adv:ce under S. 6, develop a National Pollutant Release /nvento:y )

89

The Commlttee derlved the NPRI List of 178 substances to beincluded in reportlng procedures for 1993 from the. -

1990 U.S. Toxic Release Inventory List, after deleting substances that were either not used in Canada at all, or were
used in very small quantities, according to the CEPA domestic substances list. A second candidate list of 78 .
substances has been recommended for possible inclusion in the NPRI at a’later date. This supplemental list was -
derived from 10 Ilsts of hazardous substances many of which were developed by provmmal or-U. S regulatory
agencnes v v
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~ (2) The Minister may estab//sh an adv:sory comm/ttee under s. 5 to prov:de recommendat/ons on

~ the National Pollutant Release Inventory.

' (3) The Minister may publish in the Canada'GaZette a notice requiring any ﬁrm generating,

producing, using or releasing a substance listed on the Priority Substances List [or, more
restrictively “on the List of Tox:c Substances’] to provide the Minister with the /nformat/on
detailed in the NPRI

Sec'_uons 1 9:throu‘gh 24 of CEPA outline the information disclosurefprov'isions. These sectione-'
include the procedures to request that the information supplied to the Minister under Part Il be

treated as confidential,-and also to specify the information thatmay be disclosed. Any information
- supplied pursuant to @ notice under the current s. 16, or the proposed s. 16.1, would be subject .
“to'the confidentiality and disclosure provisions outlined in s. 19 through 25. Currently, if
“Environment Canada and a reporting facility disagree on the confidentiality of the information, the

onus would be on the Minister to demonstrate that the information in question was not confidential.

During the NPRI _Comm|ttee deliberations, environmental and labour representatives argued that a -
_facility might use confidentiality provisions to hide emissions data from the public.90 Moreover,
~ they felt that the onus for demonstrating confidentiality should rest with the reporting facility, as it

does under the U.S. TRI system. On the other hand, industry representatives argued that there.

- are relatively few trade secret claims i in the United States. Thus, they do not anticipate that the
'confldentlaluty prOV|S|ons in CEPA will frustrate the intent of NPRI. Given the complexity of the
. issues involved, the delicate legal considerations that went into drafting the disclosure provisions

in CEPA, the difficulty involved in amending these provisions, and the interrelationship between

"CEPA and the Acoess to Information Act experience will determine whether or not public access
- objectives are in fact being compromised by the current provisions.91 However, one caveat

'should be considered. If pollution prevention plans are mandated under S. 34(1 )(aa) con3|derat|on
should be given to amending s. 19( ) as foIIows ,

~ A person who prowdes /nformat/on includin g a QQ//gt/Qn prevention Q/an ang subsequen nt
u.Q_d_@ieﬁ to the Minister ..

. Section 20(2) should then be amended by including the foIIowmg

mmr/ f. //t/nrvnt/nln.
4.3. 3 5 Federal Provmmal Partnershlps

This Report has already hlghllghted several provisions in CEPA that encourage federal and -

.- provincial regulators to cooperate on environmental matters of mutual interest in order to avoid
confhct and dupllcatlon of effort Two further opportunities for cooperation involve the

%0 .’
91

‘ Environment Canada, Final Report ora Nat/ona/ Pol/utant Release Inventory for Canada December 1992, p 26-27.

However, if the information disclosure provisions in CEPA are being amended, for reasons other than those involving
pollution preventlon concerns, consideration should be given to addressnng the i |ssues raised by the NPRI
Commlttee .
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development of equwalency agreements under S. 35( ) of CEPA, and administrative agreements

under s. 98 92

Equivale_ncy agreements represent a “work-limiting” partnership that terminates the applications.of -
a CEPA regulation made under s. 34(1) in recognition of an equivalent provincial or territorial law.
The agreement may be viewed as a contract between the federal minister and a
provincial/territorial counterpart for the cooperative delivery of a national environmental standard
Thus, prerequisites that underpin the agreements include equivalent regulatory standards, the

: pOSS|b|I|ty for citizen involvement, and appropriate enforcement policies and practices, including -
~ penalty provisions. Under an equivalency agreemént a province or territory is permitted to apply

more stnngent environmental protection standards than the federal regulations. However, where -
this occurs, the federal government would be expected to take appropriate steps under Part IV of
CEPA to ensure that federal lands and activities within the province are also subject to the more
stringent standards. A separate equivalency agreement must be establlshed for each CEPA
regulatlon in each province and terrltory :

' The concept of the equivalency agreement has been cr|t|C|zed in some quarters For example one

commentator observed that equlvalency agreements :93

effect/vely and deliberately underm/ne the federal government S ab/I/ty to implement a
4 comprehens:ve nationwide toxics program. Clearly, extensive use of the equivalency
provisions can only result in a patch work of inconsistent regulations and enforcement
practices-across Canada. Different penaltiés for essentially the same offenses may be
. establ/shed and thls may result in so-called “pollution havens.” -

Undoubtedly, these- concerns are real, and the use of equivalency agreements must be carefully
monitored to ensure that they serve their purposes. Nevertheless, regulated pollution prevention

- strategies-that have sensitive federal- -provincial ]UI’ISdICtIOFIa| concerns could ‘possibly be
: resolvedthrough the use of these prOV|S|ons o

The same concerns and opportunities exist regarding the use of admlnlstratlve agreements..

- These represent a “work-sharing” partnership for the administration of complementary federal and ’

provincial legislation. They cover a wide range of administrative activities from research and
monitoring to inspection and enforcement. These agreements reflect the particular-circumstances in
each province and territory and are subject to change as the needs of the partnership change. A
single agreement can be established with each province and territory. Under an administrative
agreement; the federal government remains accountable for the results and must report annually
to Parliament on the agreement. Administrative agreements could accommodate the |mplementat|on
of several pollution prevention strategies, including data generation and collection as well as the
coordmatuon of inspection, investigation and enforcement activities. Negotiations between the

'~ federal and provincial governments on both administrative and equivalency agreements are-
' ongomg To date nelther type of arrangement has been S|gned

© 93

‘See gene.rally’ Environment Canada, H’eport of the Federal-Provincial Work/ng Group on CEPA Partnersh/ps October

1991, revised June 1992; Environment Canada, Annual Reports for CEPA, and in particular the Report for the Per/od
April 1991 to March 1992, p. 4-5.
Lindgren, “Toxic Substances in Canada,” p.41.
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Prmmples and Strategles :

4 3 3 6 Prohlbltlons

Sectlon 40 provides that where there has been a contraventlon of Part Il of the Act or. any

‘regulation made under Part |I, the Minister may direct any manufacturer, processor, distributor,

importer or retailer of the substance to replace the substance or the product with one that does

there must be a contravention of Part |l of CEPA with respect to the substance in question before
the Minister may act. Although the current s. 34(1)(l) and the suggested s. 34(1)(aa) might -
accommodate this strategy once a 'substance i is on the List of Toxic Substances, but before a -
contravention of the ‘Act occurs, possbly a prowsmn similar to s. 40 should be mcIuded in's. '
34(1) for greater certamty

Sectlon 41 of CEPA gives the Governor -in- Council, on the recommenoation of the Ministers, the

power to make an order to stop the’importation of any toxic substanoe that is prohibitéd for use'in
Canada by any Act of Parliament. Among other substances, mirex, alachlor and phosphamidon

 have been placed.on the List of Prohibited Substances in'Part | of Schedule I1.to.CEPA. In

- principle, the inability to import prohibited substances, which are banned usually because of

unacceptable risks to human health and/or the environment, means that less risky substances will
be substituted. Therefore, the use of the List of Prohlblted Substances Comprlses a pollution
prevent|on strategy.

| . Sectlon 46 prohibits the. domestic production or importation of fuels that contain elements or

434

additives exceeding those presorlbed by regulation. Although not as clear as it m|ght be, s. 46
and the regulatory provisions outlined.in s. 47 allow for the complete prohibition of elements, -

-components or additives in-fuel that might otherwise result in a significant: contribution to air
“pollution. The Gasoline Regulations, which came into force in late 1990, provide an example of

the pollution prevention potential of these provisions. These regulatlons pl’OhlbIt the use of
leaded gasollne in most vehlcles |ncIud|ng automoblles

Part III;-.Nutrients

Sections 49 to'51 in CEPA define and help to reguiate cleaning agent‘s,'nutrients and water
conditioners. Section 50 provides that no person shall manufacture or-import into Canada any

- .cleaning agent or water conditioner that contains a prescribed nutrient in a concentration greater

than the prescribed maximum. Nutrients and their concentrations are to be-prescribed in the
regulations, as- provided in s. 50(2). So far, only the Phosphorous Concentration Regulations,

“establishing the maximum phosphate levels |n Iaundry detergents have been prescnbed under

this sectlon

. The major nutrlents contrlbutmg to the degradatlon of water quallty (eutroph|cat|on) are

‘phosphates and nitrates.associated with municipal sewage treatment plants, agncultural run-off
and detergents. Part 1l is fairly limited in scope, and does not provide significant opportunities for

' developlng pollution prevention strategies. While the federal government can likely justify

. regulating phosphates contained in laundry detergents under its fisheries power; the same

argument is more tenuous when used to-support the federal regulatlon of nutrients from mun|o|pal

: sewage plants and agrloultural run- off
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Prmcrples and Strategles

4 3 5 Part \'R Controls on Federal Government Organlzatlons

The federal government is the largest single business in Canada, with annual expend|tures of .
$125 billion and over 585,000 employees. 94 As the largest commercial landlord, the federal

By ~ government owns or leases 25 million square metres of office space. It has moré than 50,000

buildings and- facilities in its |nventovry, ranging from office buildings to laboratories, parks and
military bases. Government purchases from the private sector total more than $9 billion each year

for thousands of categories of consumer, commercial and industrial goods. Moreover, the federal

government holds decision- maklng authonty—as a proponent, a land manager, .a:funding provider -
and a regulator—over innumerable projects that have the potential to impact on the enwronment

- Clearly, the federal government has a vital role to'play in promoting pollution preventlon
- strategies within its own organization. Its Ieadersh|p potential in helping to mobilize an ethic of

poIIutlon preventlon both inside and outside government |nst|tut|ons cannot be. underestlmated

Part IV of CEPA glves the Minister of the Envuronment broad authorlty to assist. federal institutions

" in conducting their activities in an envuronmentally responsible manner.. It provides the Ieg|slat|ve

framework within which the: federal government can, as stated in the Green Plan, demonstrate its
commitment to the pr|n0|ple of sustainable development, and attain its goal “to ensure that all of |ts, '

~ operations and procedures meet or exceed national targets and schedules for sustalnlng our
~ environment. ”95

Sectlon 54( ) allows the Governor-in- Council, on the recommendatlon of the Minister of the

Environment, to make regulations prescribing limits on the release of emissions and effluents and

waste handling and disposal practices of federal departments boards, agencies and corporations
(hereafter collectwely referred to-in this section of this Report as “institutions”). Given that the " -
regulations will impact only on federal interests, there are no jurisdictional concerns. Neither is

there a restriction on the types of substances that can be regulated. On the other hand, the

phrase “limits on the release” may be too narrow to support regulations that prescribe reductlons

in the creation of pollutants or in the use of toxic substances Therefore arn amendment tos. 54(2)

might be conS|dered as foIIows

" Section 54(1) pro\/ides that the GoVernor-in Council may make regulations for the protection of '

the environment that apply to federal works or.undertakings or federal lands if no other Act of

“Parliament expressly provides for the making of such regulations and with the concurrence of the

Minister of the Crown responsible for the administration of those works, undertakings or lands.”
The administrative difficulties involved in implementing this section suggest that it may be difficult

- to'use in practice. For example, initial attempts by Environment Canada to regulate underground

storage tanks proved frustrating; the Department then deC|ded to prepare federal gu|del|nes
mstead ' » :

94

95

See generally Canada's Green Plan for a Hea/thy Enwronment p. 159- 164

" The Green Plan, p 159.
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Sectidn 53 states that the Minister of the Environment may, with'the approval of the GoVernor—in-_

~Council, establish environmental guidelines for use by departments in the exercise of their

~ powers and the carrying out of their duties and functions. Although not legally binding, these

" guidelines provide an excellent opportunity to incorporate pollution prevention strategies into

- federal activities. Indeed, the Green Plan commits the federal government to adopta .

- comprehensive Code of Environmental Stewardship covering all areas of federal operations and
activities.96 Federal departments are obligated to develop environmental action plans indicating
"how they intend to implement the Code and are to report regularly on progress. The federal

government has also established a Office of Environmental Stewardship to act as a focal point
for coordinating and assisting in the adoption of the Code, including the integration of
environmental considerations with the government’s considerable purchasing policies. The

' opportumty to build poIIut|on prevent|on strategles into the Code is considerable.

. Sectlon 56prowdes that the Minister may, for the purpose of maklng regulatory recommendatlons

under s. 54, require from any person who carries on any federal undertaking, or any activity on

- federal lands, such plans, specifications, procedures, or other information relating to the

undertaking or activity, together with inforrnation relating to the environment that is likely to be -
affected by the undertaking or activity to allow the Minister to determine the environmental impact

“that the undertaking or activity will have. As currently worded, Sections 54 and 56 would likely -
--allow the Minister to collect National Pollutant Release Inventory data. However, these sections

would likely not-allow the Minister to exact pollution prevention plans from federal facilities

- releasing emissions or effluences or handling and disposing of waste. If amendments to CEPA

compel certain private-sector-industries to subrnit pollution prevention plans then the Minister

must also.be able to mandate such plans from federal facilities. While constitutional considerations:
- suggest that the mandatory production of pollution prevention plans by private-sector industries

may be limited to certain types of toxic substances (such as, substances on the: PSL or on the

List of Toxic Substances), no-such limitations need apply for Part IV. However, as a practical

matter, human and financial resource constraints dictate that the Minister at least in the short term,
prioritize the types of federal facilities that would be required to produce such plans. If the
government implemented the suggested amendment to s. 54(2), then a simple addition-to s. 56

| - should provide the Minister with the appropriate authonty to require pollution preventlon plans as

foIIows

| 56 For the purpose of s. 54 the M/n/ster may require ... such plans including pollution ,Qreveht/on

plans, specifications ... as will enable the Minister to determine. the environmental impact that
. the work, undertaking or act/wty W/I/ have and stratea/es for avoiding, reducma or eliminating
thQse /mQact§

"As dlscussed in section 3.2.3 of this Report several U.S. pollution preventlon statutes mandate
- the creation of a pollution prevention office. Given the current experience of the National Office-of .

Pollution Prevention and the Ontario Pollution Prevention Office, a legislative base for these
agencies is not essential. Nevertheless, statutory codification of such an office, along with a
mandate that incorporates some or all of the activities listed in section 3.2.3 provides a clear signal
from the federal government concerning the seriousness with which it views pollution prevention.
However, statutorily codifying such a body may result in the loss of some flexibility and the

restructuring of other ofﬂces that have equally |mportant poIIut|on prevention funct|ons (such as,

- 96

-P. 163-164.
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 the Office of Waste Management, the Office of Environmental,Stewardship_ and, most obviously,

the National Office of Pollution Prevention). Undoubtedly, codifying a single agency with primary

~ coordinating responsibility for the pollution prevention initiatives of CEPA, (or, for that matter, the
- whole federal government using Part IV of CEPA as the justification), will take a considerable

amount of time, will stress human and financial resources and wilt undoubtedly cause some .
internal disruption. Given these considerations, it is suggested that the status quo be maintained, .
at Ieast over the next few years.

Part'V International Air Pollution .

Historically, the regulat|on of a|r pollution has been as complex as its sources.97 The
characterization of the |mpacts of air pollutants has contributed to the complexity. For example, air

. -pollutants from a variety of pomt and non-point sources have focused concern on ground-level

ozone, stratospheric ozone depletion, toxic precipitation, mcludlng acid rain, and global warming -
resulting from emissions of the so-called “greenhouse gases.” The human sources of air pollution

. include fossil fuel burning from motor vehicles, power plants and furnaces, mining operations,

particularly copper and nickel mine-mills, pulp and paper mills, quarrying operations, industrial and

municipal incineration, reéfining processes, particularly petroleum, construction activities, particularly
road construction, sand blasting, demolition and gravel crushmg, open flres asphalt paving plants a
and ferrous foundnes o : : ,

Both federal and provincial governments have a role to play in controlling air poIIutlon H|stor|cally,
the provinces have been primarily responsible for controlling air pollution because most pollution
sources were seen to fall within the provincial powers over “property and civil rlghts” and “local
works and undertaklngs within the province.”98 .

The government repealed the federal C/ean Air Act, and incorporated its provisions into the
legislative structure of CEPA. Part IV allows the federal government to regulate air pollution from
federally controlled works, undertakings and activities such as nuclear power plants, raiways and
airlines. The regulation-of fuels and fuel additives under-the Clean Air Act has been transferred to
sections 46-48 of CEPA. Part V of CEPA (sections 61-65) governs domestic sources of air

~ pollution that have international implications. Under Section 61, if the Ministers have reason to -

believe that air contaminants emitted into the air by a source in Canada may reasonably be

‘anticipated to create air pollution in a country other-than Canada, or is likely to result in the

violation of an international agreement, the Minister of Environment shall recommend that the
Governor-ln Council make regulations with respect to the sources for the purpose of controlling or

-preventing the air pollution or preventing the violation of the international agreement. Given the -

historical sensitivity toward provincial jurisdiction in this area, s. 61(2) states that the Minister shaII

-not make a recommendation unless the Minister has determined, through consultation with the -

government of each province in which the source is situated, that the-air pollution.of concern’ will
not be controlled or prevented by the provinces in question. Thus, the authority to regulate _
domestic sources of international air pollution can ‘only be exercised if provinces neglect to control
them. Note that s. 63(3) prowdes for the establishment of equwalency agreements with respect
to regulatlons made-under 3. 61(1)..

o7

98

See generally Webb, Po//ut/on Contro/ Macdonald, The Politics of Pollution; and, Estrin and Swaigen, Enwronment

" on Trial, Environment Canada, State of the Environment Report for Canada. .

Estrin and Swaigen, Enwronment on Trial, p. 88-91.
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Section 61(1)(a) is broad enough to aIIOw the Governor-tn Council to |mpose poliutlon prevent|on P

strategies on sources emitting air contaminants that may reasonably be anticipated to create air
pollution in another country. Perhaps more S|gn|f|cantly, s. 61(1)(b) may provide the:-federal

~ government with a constitutional rationale for regulating-sources of air contaminants even if the

contaminant may not reasonably be anticipated to create air pollution in another country. Indeed,
one could also argue that this section provides the rationale for federal jurisdiction even if the air

contaminant remains (more or less) within provincial boundaries. Federal envrronmental initiatives -

are increasingly the product of multinational commitments premised on the global mterdependence
of the ecosphere. The air pollution activities of a factory that were considered local or regional
concerns 20 years ago have now taken on international and even global dimensions. The global

‘warming threat resulting from the increase in greenhouse gases is a case in pount 9 In global

terms, Canada is a very minor contributor to.climate change, producing no more than 2 percent of
the world's carbon dioxide,.2 percent of nitrous oxide, 1 percent of methane and 2 percent of the

' CFCs. Nevertheless, the emissions of greenhouse gases from Canadian sources. contrlbute to i

global warmlng even if they do not cause air poIIutlon in forelgn countries.

- The same arguments could be made concernmg the release of substances that deplete '

stratospheric ozone. Given Canada’s moral and political responsibility as well as its commitment

- to’help to protect the global environment, a strong case can be made that the national concern

doctrine would provide the federal government with the Ieglslatrve authority to regulate

" substances that have global implications. While some air contaminants fall neatly.into the “toxic .

substances definition” and are therefore regulated under Part Il of CEPA, others maynot fit that -
definition so easily. Greenhouse gases, including carbon dioxide and nrtrous oxide, fall into this
category. Therefore, a case could be made to allow for the federal regulation to prevent or'reduce

- the release of air contaminants that are the subject of international agreements, even if those

contaminants do not cause pollutlon in other countries or, indeed, in- more than one province.’

‘S'(I|| the complexuty and the sensmvrty ofthe Constltut|onal ]urISdIC'[IOI‘] over air poliution is such
that cooperative federalism should be encouraged as much as possible. Again, CEPA Part V

consciously embraces this principle by providing clear consultation mechanisms with provincial

- governments for any international air pollution regulations and for the establishment.of

equivalency agreements. This approach, so far, seems to be working and seems to be touchlng
upon pollution prevention strategies. The CEPA Annual Report for the period ending March 1992
outlines several cooperative air pollution agreements between the federal government and-the
provinces based on international agreements.100 For example, provincial actions to reduce
sulphur dioxide emissions will allow Canada to- meet the obligations.in the 1985 United Nations
Economic Commission for Europe’s. Sulphur Dioxide Protocol. The Green Plan also highlights

- several federal-provincial cooperative agreements to reduce or eliminate the creation of
~ pollutants.101 For éxample, the Canadian Acid Rain Control Program, a federal-provincial-

industrial agreement, implémented measures to reduce sulphur dioxide emissions by 1994 to .
levels that will be 50 percent of the 1980 emission levels. To date,this program has reduced
emussrons by 40 percent and the 1994 targets will'be achleved These agreements will be -

99
100
101

" " See generally Environment Canada, Canada and Global Warm/ng Meet/ng the Cha//enge and the Green Plan
p. 97-112. ' , .
-P. 32-33.
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expanded to establlsh a National Em|33|on Cap at no more than 3.2 million tonnes by the year H

2000.

_ Part VI: Ocean Dumpmg

~ Land-based. pollutlon vessel-source pollutlon and ocean dumplng are generally considered the
~three most important sources of marine pollution. 102 | and-based sources are considered the most

- significant in both volume and impact. They include precipitation-of air pollutants; sewage outfalls;

discharge of agricultural, municipal and industrial wastes; and surface run-off. Vessel-based

pollution includes the “normal” discharges of ships, as well as discharges from collisions or other ’
* accidental discharges of cargo. Ocean dumping involves the creation of wastes on land and the -

intentional placement of these wastes on a vessel for the purpose of discharging them into the

~ocean. Section 66(1 ) of CEPA defines “dumping” as-the deliberate disposal at seafrom ships,

aircraft, platforms or other anthropogenic structures, including disposal by incineration of any
substance. This does not mclude however any d|SposaI that is incidental to the- normal operatlon
of those structures : - -

: Apprommately 10 percent of the pollutants entering the marine environment are from deliberate

dumping. Although this is relatively small quantitatively, ocean dumping is significant because it -
potentially involves the disposal of hazardous wastes and because it is intentional and therefore -
comparatively easy to regulate. The spiralling costs of land-based waste disposal and the " '
proximity of major urban centres to marine waters make ocean dumplng an attractive option for -

 waste dlsposal

- The mterna’uonal concern over the deliberate use of the marine environment as a dump site led to

B ~ the negotiation of the global 1972 Convention on-the Prevention of Marine Pollution by the

‘Dumping of Wastes and Other Matter (the London Dumping Convention). This Convention was.

signed by Canada in 1972. In 1975, the federal government implemented the Convention by

~enacting the Ocean Dump/ng Contro/ Act. This-Act was repealed and subsumed into Part VI of

CEPA

The ocean dumplng provisions adopt the tradltlonal “command and control” reactive approach to

. protecting the marine environment. Section 67(1) provndes that “no person shall. dump any

substance™ in the sea. However this blanket prohibition is immediately qualified by subsection

“(2) which-allows dumpi ng totake place in accordance with the terms and condltlons of a
- permit.103 - »

- A company applylng fora dumpmg permlt must first publlsh a notice of intent in a newspaper in
_ the vicinity of the proposed operation outlining what is to be discarded and the loading and

dumping locations. The notice allows interested parties to express their concerns to. Environment .

- Canada before the application is assessed. In determining whether to grant a permit, the Minister
-must take into account the criteria specified in Part Il of Schedule I1] to the Act. That schedule sets

102

103

.'See generally Versteeg, “The lnternatlonal and Natlonal Response to the Problems of Manne Pollutlon Hughes,

“Ocean Dumping and Its Regulatlon in Ganada”; McConnell and VanderZwaag, “Sustainable Development and Marlne
Environmental Protection.” :

‘Section 68, however, exenipts a person from the permlt requwements where the dumplng is necessary to. avert

danger to human life-at sea or to any structure
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B ,out factors such as toxicity, pOSS|bIe effects on marine life, human health nsks and the practlcal
avallabmty of aIternatlve waste treatment or disposal methods

Part | of Schedule III (the ocean dumping schedule) contalns a list of seven prohibited

substances, including mercury, cadmium, persistent plastics,-and high-level radio- actlvewastes
Part Il of Schedule |1l contains a list of 16 restricted substances. However, the significance of the

. prohibited and restricted lists i is not clear because Part VI of CEPA makes no reference to

them.104

As currently written, the ocean dumping provisions; including the regulations, encourage reactive
pollution control strategies rather than anticipatory pollution prevention options. The overall intent
of these provisions is to manage wastes that are produced and to limit any potential |mpacts
rather than attemptlng to reduce the creation of the wastes in the’ flrst place

The federal govern ment recognizes the limits. of Part VI of CEPA as currently written, and |ntends
to implement significant amendments that will incorporate many pollution prevention strategies.
These initiatives are listed in the Green Plan105 and in the CEPA Annual Report for the period
ending March 1992.106 Among other things, Canada supports a recent resolution by the parties

. tothe London Dumping Convention to ban the ocean disposal of industrial wastes globally by
the end of 1995. While the term “industrial waste” does not include inert and uncontaminated

organic materials of natural origin, dumping wastes generated by manufacturing or processing

-operations will be banned. Although s. 66 allows for the disposal of substances by incineration at

“sea, currently Environment Canada does not grant permits for the incineration of hazardous liquid

wastes. Moreover, the federal government supports the London Dumping Convention resolution
. to re-evaluate incineration at sea with-a view to terminating this practice by the end of 1994.

In February 1992, 'Envlrcnment Canada began public consultations on amendments to the Ocean .

Dumping Regulations. Proposed changes include an increase in fees for all applicants, including

- federal departments, and more information requirements on application forms. Increasing permit-

fees substantially is an effectlve mechanlsm for reducing the creatlon of pollution.

The ocean dumplng provisions in CEPA highlight two concerns. First, efforts to reduce Iand-

- based pollution must not be promoted at the expense of increasing marine pollution. S,lmllarly,
- efforts to reduce ocean dumping must not result in increasing the load on other media used for

disposal. In principle, pollution prevention strategies avoid cross-media transfers of pollution.
Secondly, concerns over ocean dumping highlight the need to more effectively control land-based
sources that generate most of the substances dellberately dumped into the ocean in the first

“place. In this regard, there is a need to more fully integrate the ocean dumping provisions into the

overall pollution prevention policy of CEPA. Certainly, current and proposed efforts to implement

_pollution prevention strategies in th_eother Parts of CEPA, par‘ttcularly Part Il, together with the

104.
105
106 .

See the commentary by Hughes, Ocean Dump|ng and Its Regulahon in Canada p. 166-167.

© . P.42-42.

P. 34-38.
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federal commitment to i |mprove Part VI should reduce the need to use the marine enwronment asa

- dump.107

Part VII: The General Part

" As statedinthe Green Plan, “legislation and regulatlon are only as good as thelr enforcement.”108

When the Canadian Environmental Protection Act (CEPA) was first introduced into the House of "
Commons, a great deal of public attention focused on the new “get tough” approach. Sections 99
through 137 comprise the extensive inspection, search and seizure, forfeiture, investigative

‘powers and offenses and punishments for CEPA. In extreme cases, the Ieglslatlon provides that
‘convicted polluters are liable to fines up to $1 million a day, or more if they have made profits from -

their polluting activities. Corporate officials can also be fined or imprisoned if they are convicted of

- authorizing or- part|C|pat|ng in activities that violate certain provisions of CEPA. Unquestlonably,

these new penalty provisions are significantly more onerous than those under earlier _
environmental statutes. They are clearly designed to encourage companies and individuals to.
comply with the Act and to alert the general public and the judiciary of the resolve of the federal
government to protect the enwronment

Enwronment Canada has produced an Enforcement and Compl/ance PoI/cy stating how its
officials will enforce CEPA. The document details measures that will be taken to promote

compliance with CEPA as well as enforcement activities to investigate compliance, suspected

violations and to compel compllance through formal and mformal actlons
_ Measures to promote compliance include the foIIowmg:109 B

g | dlstrlbut|on of educatlon and |nformat|on matenals

. promotlon of technology development and evaluatlon

- technology transfer

. consultatlon on regulatory development |

. development of envnronmental codes of practlce and gwdellnes and
. ‘promotlon of enwronmental audits. |

As discussed earlier, V|rtua||y all of these measures currently contain, or could with minor

“modification, several pollution prevention strategies. For example, the section in the Enforcement

' “and _Compllance Policy on technology transfer states that Environment Canada_ will continue to

107

108
109

. The CEPA Annual Report for the penod endlng March 1991, p. 28-36, has an excellent summary of ocean dumplng

activities, including 10-year trends in the numbers and types of permits issued between 1980 and 1990 and types of

. .substances dumped at sea.
. P.156. ' )
At p. 25-29.
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prowde to other federal departments provinces and the pnvate sector technical |nformat|on on.
measures to prevent releases of substances into the environment. 110

Compllance monltorlng and enforcement IS the essence of sections-99 through 137 of CEPA
Inspectors, appointed under s. 99, verify compliance with CEPA and its regulations. Subject: to
certain constraints, an‘inspector can enter a premises and may examine substances or products
books, records or electronic data-and may take samples. If evidence suggests a-suspected

~ violation of CEPA, the inspection shifts into an investigation. Investigations will normally be
carried out by investigation specialists, although inspectors may also be trained to conduct
investigations. Whenever a violation is discovered, the enforcement officer has one of several

responses available. These. responses, and the factors that must be-taken into consideration in -

deciding which. response is appropriate, are detailed in the Enforcement-and Compliance
Policy.111 The responses available include warnings, directions by inspectors, ticketing, orders -

~ by the Minister, injunctions and prosecutions. Upon:conviction, enforcement officials may request

that the.courts in determining the sentence include one or more of the orders listed in s. 130.
Among other thmgs the Ilsted orders that the court may consnder durlng sentencmg include: .

e prohlbltlng the offender from doing acts that may result in the contlnuatnon or repetition of the '
~ offence; . S v

. 'dlrect| ng the offender to take such act|on as the court conS|ders appropnate to remedy or-

: 'av0|d any harm to the enwronment that may resuIt from the act or omission that constltuted the

offence
e d_|rect|ng the offender to.publish the facts relating to the convfctions;

'+ directing the offender to compensate the Minister for the costs of any preventative action
taken by the Minister as a result-of the act or omission that constituted the-offence; and

. - directing the offender to pay an amount for the purposes of conducting research into the

~ ecological use and disposal of the substance in respect of which the violation was committed.

As with other proyisions in CEPA, the current and potential'.opportunities to build pollution

- prevention strategies into Part VIl are considerable. Most obviously, Part VIl concerns itself with

monitoring-compliance, investigating suspected breaches and punishing violations of CEPA

- regulations. Therefore, mandatory pollution prevention strategies included in the regulations could

be monitored and violators prosecuted. Indeed, the severity of the current fines, jail terms and

other penalties outlined in sections 111-137 not only.deter unlawful conduct (reactive, after-the-

fact punishment) but also encourage anticipatory, preventative approaches in protecting the

environment. In this regard, care-must be taken to ensure that the penalty matehes the violation.

For example, if the current s. 34(1) was amended to allow the Governor-in-Council.to make

regulations compelling pollution prevention plans for certain industries, and the current penalty -

-provisions for breaches of section 34(1) weré not amended, then the failure to comply with a

4 regulation compelling a pollution prevention plan could rénder the accused liable, on conviction by
~way of indictment, to-a fine not exceeding $1 million or to imprisonment for a term not exceeding

S

L

110 Pp.27. .
111 P 43-55
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- three years, or to both. Certainly, U.S. state laws compelling pollution prevention pla’ns do not
- have penalties as severe as-these for failure to produce plans or to produce adequate plans.
- Thus, the-penalty provisions associated with the breach of any pollution prevention regulatory

amendments to CEPA must all be carefully examined to ensure that they are fa|r and reasonable v ,'
under.the CIrcumstances : :

_ Currently, principles of the law of criminal procedure and, ‘perhaps the Charter of Rights. and

Freedoms-ensure that enforcement officials restrict their efforts to activities-that have the potential
to involve breaches of the regulatlons For example; an inspector who has reasonable grounds to
believe that an industry is not complying with a voluntary National Pollution Release Inventory ’
reporting procedure could not enter a premrses to |nvest|gate the concern Indeed one writer

' concluded 112

One l/m/tat/on to th/s /ule of law approach is that it fails to recogn/ze the current under-
regulation of toxic substances. A common compla/nt by inspectors is that they are” .
consequently precluded from providing preventative or remedial advice in those cases where
the envn onmental threat is assoaated wrth substances not yet regulated under federal law.

“There are two pOSSIb|e approaches to deallng with this Iegmmate concern. Flrst to the extent that
" -new pollution prevention strategies are built into CEPA and its regulations, as discussed
throughout this paper, inspectors will have increased powers to monitor and, in appropriate

circumstances, consider enforcement actions for violations of those regulations. For example, if
pollution prevention plans are- mandated for federal undertakings or for private industries that
produce certaintypes of toxic substances, then all of the attendant |nspect|on and enforcement
prowsmns in Part VIl would naturally apply ' -

- Secondly, wlth one. exceptlon there is a great deal of scope Wlthln the eXIstlng framework to use

“unoff|0|al” mechanisms to encourage pollutlon prevention by industry.

For example, Environment Canada has created the Office of Enforcement to develop a

consistent, national policy for investigations and enforcement actions. Some of the responsnbllltles o
- of this office.include the development of training courses for inspectors and investigators, and the

delivery of the annual National Training Program As outlined in Section 3.2.9 of this Report,
several American jurisdictions have specifically integrated pollution prevention courses into thelr
enforcement training programs. During their normal regulatory inspections, these trained _
government personnel then offer information and advice that is directly relevant to the partlcular '

- facility being inspected. Because compliance is not mandatory, the. advice need not be restricted -

to activities or substances regulated under CEPA. Even the use of the written waming; the
minimum response provided by the Enforcement and Compliance. Policy where a violation is
|dent|f|ed could incorporate pollution prevention strategies. In this regard, the enforcement
responses to violations listed in the Enforcement and Compliance Policy, including the contents of

- ‘written warnings, could be rewritten to build in pollution prevention opportunities. Moreover, the

factors to be considered before deciding which enforcement action to take might incorporate the:
U.S. EPA policy that encourages pollution prevention as'a means of achieving regulatory

- compliance and of correcting outstanding violations when negotiating enforcement settlements. In

112

Duncan, “The Rule of Law and Sustamable Development p. 299 See generally, Enwronment Canada CEPA Report .
for the Per/od Apr// 1991 to March 1992, P 39- 44 :
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" this regard, s. 130(1) (the one exception noted earlier) should be amended to allow the courts to

make an order directing the offender to adopt and malntaln poIIutlon preventlon strategies,

mcludmg pollution preventlon plans.

ALTERNATIVE POLLUTION PREVENTION STRATEGIES

Creating a Separate Part in CEPA

Rather than amendlng various sectlons throughout CEPA, it may be approprlate to bu|Id an
entirely separate Part into CEPA that codifies federal pollution prevention principles and

strategies. This new chapter could legally create a pollution prevention office, and assign it
various responsibilities to ensure that pollution prevention initiatives are considered for all -

. aspects of CEPA. However, this proposal may prove extremely-difficult to draft, particularly

where certain pollution prevention strategies are to be mandated for specific substanc€s and/or

-activities. In essence, all of the regulatory powers contained in all relevant Parts to CEPA,
-including the general inspection and enfercement provisions, wouldhave to be repeated in this

new chapter. Thus, examining each section in-CEPA to analyze the present and potential

Apollutlon prevention strategies is likely a more comprehensive approach to ensuring that the Act

promotes poIIutlon prevention in a.compréhensive, systematic and fair manner. Moreover,.all of
the provisions that could be built into a separate pollution prevention chaptér could also be built

into the various Parts of CEPA. Integrating pollution prevention into the various sections of CEPA
“also allows for the spectrum of responses that must be considered in dealing with particular
substances and particular activities. CEPA is not solely a pollution prevention statute. Unlike the .
“U.S. Pollution Prevention Act of. 1990, CEPA provides cradle-to-grave regulation of a variety of
- substances. If pollution prevention is-seen as a mechanism to prevent the creation of.pollution in

~“the first place, there is nevertheless a clear recognition in CEPA that toxic substances will still be .

 4.4:2

. used in Canada, poIIutants"wn'l still be created as a “normal” by-product of doing business, and
" emergencies will still occur that demand quick and effective clean-up. CEPA can do all of this.
- Divorcing pollution preventlon from the rest of the provisions in CEPA might compromise the

linkages needed to fully integrate poIIutlon prevention into every aspect of CEPA. This still
leaves open the question of whether a separate federal pollution preventlon statute should be

‘conS|dered ThIS issue is discussed in the following section. . -

A-FederaI‘PoIIution Prevention Act' .

Under the best ci~rcumstahces, the conception, drafting and passage of federal legislation is a

lengthy, costly and time-consuming process. The challenge of reaching a political consensus that |
will aIIow for the passage of poIIut|on prevention Ieglslatlon can not be underestimated.

No doubt developlng a new federal pollution prevention statute has many real and percelved

_ Abeneﬂts Perhaps most importantly, separate legislation highlights the resolve and the

seriousness with which the federal government views the subject matter. This sends a clear

signal at home and abroad about the Canadian approach to sustaining ecological integrity and . B
environmental protection (assuming the legislation has substance). The opportunity to coordinate

a broad-based, comprehensive and national pollution prevention strategy'in a single piece of
legislation is also attractive. The “one-stop shop” approach in principle makes for more efficient
regulation and greater certainty for those potentially impacted by the new law.
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Attempting to draft a single federal polﬂlutidn prevention statute also has sig'nifican‘t drawbacks. In

~ - addition to the time, human and financial resource constraints, the complexity of the subject matter.

and its intrusive potential across a wide range of.federal and provincial activities are considerable:

- Without a doubt, and with some justification, such legislation will be seen by many as an attempt ..

to.capture the legitimate mandate of other federal departments, and perhaps, other levels of
government. Virtually every federal statute, not to mention the dozens of federal environmental

- laws, will be impacted by this new law. In itself, this is not necessarily a negative feature. .

However, if the legislation goes beyond providing administrative support and guidelines for other
federal departments and legislation, and attempts to mandate pollution prevention strategies for
activities and substances regulated by other federal acts, the results could be chaotic. Concerns
from various federal departments of the potential encroachments on their mandates may ‘

. _S|gn|f|cantly impede the progress and ultlmate success in passmg a PoIIutlon Prevention Act

A single federal statute could address some pollution preventlon concerns that could not be

.addressed with an amended CEPA. For example, within CEPA the scope of pollution preventlon

is limited by the scope of CEPA. Therefore, several toxic substances, including pesticides,

. fertilizers, radio-active materials and certain hazardous products would not be governed by the

pollution prevention policy in CEPA. However, some suggested solutions may mitigate or .
alleviate this concern. First, s. 53-of CEPA gives the Minister of the Environment the authority to

_ establish environmental guidelines for use. by federal departments in the exercise of their powers.
- and in the carrying out their duties and functions. Although not legally binding on federal

departments, there is nothing to prevent the Minister from issuing guidelines advocating pollution .
prevention Strategies for federal departments. Under CEPA these guidelines would be made

“public. The National Office of Pollution Prevention, whether legislated or not, could be directed to

work cooperatively with other federal departments to examine their legislation and their
administrative functions in order to develop appropriate strategies. The Code of Envirohmental

Stewardship coordinated by the Office of Environmental Stewardshlp also prowdes an excellent' '

opportunity to propel this process.’

Secondly, many federal department’s are currently building or are ‘i-ntending inthe n_ear'future to

‘build pollution prevention strategies into their operations-and the legislation for which they are

responsible. For example, the Department of Defence recently tendered a contract to provide
recommendations on how to manage wastes, including the reduction in the creation of wastes for .
military bases. in the Atlantic Provinces. In February 1992, the federal Cabinet approved a report

" recommending a revised pest management regulatory system for Canada. One of the pnncnple
" recommendations of the report led to the establishment of the Pest Management Altematives
Office. One of the roles of this office will be to set targets and establish workplans for the

reduction in the use of pesticides in all sectors, including the agrlcultural forestry, industrial,
commermal lawn and turf, and domestic sectors,

_Thirdly, CEPA currently regulates the majonty of toxic substances and polluting act|V|t|es that
vwould almost certainly be the first priority target for a separate pollution prevention statute.

Fourthly, there currently exists a new federal stétute that in pnnmplé embraces the premlsé of

~ pollution prevention. The preamble to the Canadian Environmental Assessment Act states that

“the Government of Canada is committed to exercising leadership within Canada and -

" internationally in anticipating and preventing the degradation of environmental quality.” This Act
~ covers projects for which the federal government holds decision-making authority—-as a
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proponent, a Iand manager a prowder of fundlng and as a regulatory authonty ConS|derat|on
may be given to scrutinizing this legislation and its implementation to determine the extent to -
which pollution prevent|on pr|nC|pIes are mcorporated in. enwronmental assessments

- Finally, using th_e u.S. Po/lut(on Prevention Act of v1990-asa ratlon_ale for developlng a Canadian
Pollution Prevention Act must be approached with caution. The U.S. legislation, in essence,

~ establishes an administrative structure to coordinate pollution prevention activities within the EPA,

‘and to assist other federal departments and state agencies in developing their own pollut|on

prevention policies and programs. The only coércive power within the Pollution Prevention Act of

1990 s a requirement that industries reporting under the SARA Section 313 (TRI) regulations
~include certain additional information in their reports. Certainly, the U.S. Act has a profound -

- influence on American federal laws and policies, particularly as-it mandates the hierarchical

approach to be adopted in dealing with environmental protection. But, as argued earlier, there is:
no legal inhibition in adopting this approach using the current National Office of Pollution
Prevention and Part IV of CEPA. Moreover, at least a few American federal statutes that regulate
specific. substances have or will be amended to include pollution prevention provisions. These
enactments include the Clean Air Act, the Resource Conservation and Recovery Act, the Toxic
Substances Control Act, and the Solid Waste Disposal Act. Clearly, the American Congress is. -
~ notrelying exclusively on the Po/lut/on Prevention Act of 1990 to implement its poIIut|on

- preventlon policy. :

While developlng a separate federal Pollution Prevention Act has some merlt the constramts
- would suggest that current efforts be directed toward determining the pollution prevention
‘potential of CEPA. This seems particularly relevant in light of the legislative mandate to review
'CEPA (see s. 139 of CEPA) commencing 1993. This review must result in the submission of a
report to Parllament W|th|n a year, recommendlng changes to the Act or its adm|n|strat|on
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V SOME CONCLUDING OBSERVATIONS

- Since the m|d 1980s, poIIutlon preventlon has rapldly evolved asa plvotal strategy for protectlng

the ‘environment. A precise definition of the term “pollution prevention” is illusive because the use
of the term is new. The search for better and more sophisticated approaches to environmental -
management is progressing rapidly and there is still a great deal of experimentation and .
technology development associated with the concept. Nevertheless, consensus prlnCIpIes on’
the definition of pollution prevention, as well as strategies that.can be employed to accommodate
that definition, are emerging. In order to examine the current potential pollution prevention
opportunities in CEPA, a clear definition of the term as well as an understanding of the strategies

" that can be used to implement pollution prevention was necessary. To this end, the paper

examined current writings, American federal and state legislation -and Canadian. initiatives before

- settling.on a definition of pollution prevention. The same source materials were examined-to
- highlight practlcal strategies that exernpl|f|ed pollutlon preventlon Thrs background information

was then used to analyze CEPA.

Given the complexrty and the political sensitivity of the constitutional constraints associated with
environmental regulation, the analysis of the legislative potential for pollution prevention in CEPA
was preceded by a discussion of the limits of federal and provincial authority in this area. CEPA -
was then scrutinized to determine the extent to which-it could accommodate pollution prevention
principles and strategies, as written, and with proposed amendments. Based on thls analy3|s
the follownng observatlons can be made : :

i . CEPA is I|m|ted to the activities and.substances it dlrectly regulates As a generallzatlon it .

cannot directly influence substances and activities regulated by other federal legislation,
including pesticides, radio-active materials, explosives, hazardous products and human and
“animal pharmaceuticals. Nevertheless, CEPA is expansive in its scope. Most obviously, it -
‘regulates toxic substances where both the term “toxic” and “substance” are given broad
definitions. It also regulates nutrients, fuels, domestic sources of air pollutlon that have
phy3|cal or legal international lmpllcatlons and ocean dumplng

+ Any current or proposed pohcres programs, prolects or regulatory |n|t|at|ves that mcorporate
pollution prevention concepts must be highly sensitive to the constitutional constraints. As an
- option, seriotis consideration should be given to the principles.of cooperative federalism i in
pursuing any-such endeavours. Indeed, CEPA incorporates ample opportunity for federal-
provincial cooperation as well as provudlng ample opportunlty for private- -sector |nterests to
-help shape these endeavours l - :

.+ As currently wntten CEPA has a great deal of potentlal for lmplementlng pollution preventlon

strategies. Indeed, many such strategies have aIready been |mplemented and several. others
are planned for the near future : _ .

. However glven the |mportance and newness of pollution preven'non as a concept; the need

for clear, consistent and fair direction for all parties |mpacted by CEPA and the need to
increase the regulatory authority in certain mstances this Report proposes several
o recommendatlons to amend CEPA. :
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L. Addmg a new Partto CEPA, deallng excluswely with poIIut|on preventlon pr|n0|ples and
- strategies |s not recommended atthls tlme V

e Developlng anew federal poIIutlon prevention statute has some merit but is not recommended _

at this time. Time and financial constraints, the likelihood of resistance from some federal
departments and the immediate opportunity to amend CEPA mltlgate agalnst an effort to
design and |mplement a new federal statute :

- This paper has focused on the current and proposed opportunmes to mcorporate pollutlon
prevention strategies into CEPA. Except incidentally, it has not critiqued the political and the:
administrative resolve in implementing current or proposed opportunltles A good law without.

o polltlcal and adm|n|strat|ve support is of marglnal value.
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