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LABOUR MOBILITY AND TRADE IN SERVICES 

The objective of this study is to examine the approaches, rules, prin­

ciples, and procedures that could be developed for the movement of persons 

under a trade agreement on services. The study wi 11 examine the prob 1 ems 

and issues for professionals and semi-professionals in both crossing bor­

ders on a temporary basis and undertaking work in the foreign country, in­

cluding issues such as temporary visas and professional accreditation. The 

types of service professions to be examined include business services, fi­

nancial services, 1 egal services, computing services and technical servi -

ces; but it is not the intention of this paper to consider each of them se­

parately. 

The study will consist of four sections. A first one, preliminary in 

nature, will develop a conceptual framework for looking at the subject of 

labour mobility and trade in services, building upon documents such as the 

U.S. National Study on Trade in Servicesl, the OECD's Elements of a Con­

ceptual Framework for Trade in Services2, the Final Report of Canada's 

Task Force on Trade in Services and making reference, where it appears use­

ful, to analytical concepts developed in the European Community and else­

where. The second sec ti on of the study wil 1 examine how 1 abour movement 

for the provision of services across borders has been dealt with in inter­

national trade agreements, with a particular emphasis on the experience of 

1. Prepared under the direction of the Office of the United States Trade 
Representative, Washington, D.C., December 1983. 

2. OECD, Doc. TC/WP (85) 79, December 1985. 
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the European Community. It will also make reference, where appropriate, to 

various other proposals and suggestions for the treatment of labour mobili­

ty in trade in services. The third section will identify, examine and dis­

cuss the kinds of impediments that affect labour movement in the transbor­

der delivery of services, focussing primarily on those affecting Canada­

U.S. trade in services, and keeping in mind the problems raised by the 

constitutional division of responsabilities in those two States. The 

fourth and last part of the study will examine how labour movement can be 

dealt with in a trade agreement on services, identifying in particular the 

pri nci pl es, rules and procedures that could be appropriate for such an 

agreement, whether a bilateral one between Canada and the United States, or 

a multi 1 ateral one under GATT auspices. The overall goal of the study is 

not to provide answers to all the potential problems that can arise in 

practice. Instead, what should come out of it, hopefully, is a graduated 

normative scheme for dealing with such problems in a dynamic perspective, 

that is a perspective that puts as much emphasis on the process of economic 

integration as on the immediate legal results achieved in a given agree­

ment. 

SECTION 1: DEFINING A CONCEPTUAL AND ANALYTICAL FRAMEWORK 

Various expressions have been used in defining the object of this stu­

dy, such as "trade in services", "labour mobility", "undertaking work in a 

foreign country", 0 movement of persons", "professionals and semi-professio-

-



- 3 -

nal s", that can easily be misleading if their meaning is not clarified at 

the outset. Moreover, the very mention of "approaches, rules, principles 

and procedures that could be developed for the movement of persons under a 

trade agreement on services" presupposes the existence of a broader frame­

work within which such rules, principles and procedures would operate: 

otherwise, they would have to stand on their own, which is difficult to 

imagine. If that is the case, then it is obviously important to develop a 

good understanding of the legal instrument that would incorporate them. It 

is precisely the purpose of this first section to clarify the working con­

cepts that will be used in the rest of the study and to describe the basic 

structure of a trade agreement on services that could include principles, 

rules and procedures regarding the movement of persons. 

The Basic Concepts 

Beginning with the concept itself of trade in services, this is gene­

rally under~tood to involve a movement from an exporter country to an im­

porter country although occasionally the movement could be in the opposite 

direction, as in the case of tourism. Thus, services rendered by people 

originating in one country but established in another would not normally be 

considered as "trade in services" in the country where they are esta­

blished. Transposing this to the movement of persons involved in trade in 

services, as does the OECD's note on The Elements of a Conceptual Framework 

on Trade in Services, it means that "temporary dis p 1 acements of persons in 

the context of services transactions would have to be included in the trade 

in services exercise - but not the whole issue of migration"3. More spe-

3. Ibid, p. 4, par. 5. 
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cifically, this interpretation of what trade in services involves justifies 

the distinction made in the law of the European Community between "right of 

establishment" and "freedom to provide services". The distinction is far 

from purely theoretical, as we shall see later when discussing the EC ap­

proach to free movement of services: indeed, it is possible for a person 

to benefit from the right of establishment, and yet see the freedom to pro­

vide services denied because of a residency requirement4. The distinction 

is also of significance for the negotiation of a future agreement on trade 

in services: whereas a set of broad principles dealing with the freedom to 

provide services could eventually find its way in a multilateral agreement, 

the same cannot easily be said of provisions guaranteeing a general right 

of establishment which,at the multilateral level, would inevitably raise 

intractable problems in terms of control of migration and investments. In 

the Final Report of the Task Force on Trade in Services, set up by Canada 

in 1981, it is pointed out that "there is a distinction to be drawn between 

services trade (where access to market is the key) and services transac­

tions effected through setting up in the recipient country (where issues of 

establishment are the crux). The first is more easily assimilable to tra­

di ti ona 1 trade negotiations than the second where there are, as we have 

seen, serious conceptual and practical difficulties - not to mention policy 

issues for a country like Canada". 

4. See Commission of the European Communities -vs- Federal Republic of 
Germany, Court of Justice, case 205/84, December 4, 1986. The concept 
of commercial presence is also discussed in this case where it is as­
similated to establishment. 
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The notion of "labour mobility" is somewhat larger than the notion of 

persons involved in trade in services. It applies to all workers, in the 

primary and secondary sectors as well as the tertiary sector. Used in con­

junction with the expression "trade in services", the expression "labour 

mobility" takes on a more limited meaning. But as we shall see again from 

the experience of the European Community, it still remains vague until we 

distinguish between the movement of salaried workers, which raises the 

complex problems of entitlement to social benefits, and the movement of 

self-employed or professional workers, more directly associated with the 

freedom to provide service, which does not raise the same problem regarding 

social security benefits5. 

Al though we are essentially concerned here with a fairly smal 1 group 

of people, that is those persons who are involved in the delivery of ser­

vices from one country to another, a further problem arises when we attempt 

to circumscribe this 1 oose category of persons. The di ffi cul ty is due to 

the imprecision of the concept of services itself, which is usually defined 

by reference to certain categories of persons, such as professionals, or to 

certain types of activities, such as co1J111ercial services, financial ser­

vices, computing services, tourism, transportation and so on. Even a lim­

ited concept such as that of professionals may raise difficulties, in so 

far as there is no agreed list of professions beyond those traditionally 

described as liberal. The Quebec Code of Professions, for instance, de­

fines a professional as any person who holds a permit delivered by one of 

the corporations mentionned in annex to the Act (close to 40 such corpora­

s. See in particular article 51 of the Treaty of Rome. 
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tions are listed presently, and pressures are constantly exerted to include 

more)6. And this is only one province in Canada. What this means is that 

any set of principles, rules and procedures dealing with the movement of 

persons involved in the delivery of services will have to be at the same 

time general enough to include all these persons (unless it is decided to 

exclude certain categories), and comprehensive enough to deal with the va­

riety of problems encountered. This, as we shall see, can only be done 

through a judicious use of the above three categories of legal mechanisms -

principles, rules and procedures - each being appropriate for a particular 

level and type of problems. 

Yet another concept that has to be clarified before going further is 

that of persons. It is obvious that physical -persons are included. But 

what about legal persons (firms and institutions)? Although it is possible 

in theory to distinguish the two in devising rules that provide for the 

free movement of persons involved in the delivery of services, the separate 

treatment of physical persons can easily become meaningless if the firm 

which they belong to or are associated with is not itself entitled to pro­

vide service in the customer country. Consequently, we shall deal in our 

research with both physical and legal persons to the extent that the move­

ment of the former cannot be dissociated from the movement of the latter. 

A last point that has to be clarified at the outset in dealing with 

the movement of persons involved in the delivery of services is the rela­

tionship between their temporary presence in another country and the re-

6. Lois refondues du Quebec, ch. C-26, art. le) and annex I. 

.• 
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quirements of an effective commercial presence. In the OECD's note on The 

Elements of a Conceptual Framework for Trade in Services, one reads: 

So as to facilitate trade, it is accepted that "trade 
in services" may include sales via a local commercial 
presence in the customer country; the form that this 
presence is to take has to be defined according to the 
circumstances, the sector, the country, and according 
to what is required in order to gain effective access 
to the foreign market. Such form may if necessary en­
compass the constitution of a company under local laws 
where cross-border trade is not possible. Thus, some 
1 i mited aspects of direct i nternat i ona 1 investment and 
its corresponding financial aspects may be considered 
part of trade in services in some sectors.7 

Although temporary access to a foreign country may not be enough in 

itself to offer a real chance of success to an exporter of services in the 

absence of some form of local commercial presence, there is a risk, in 

pushing too far the argument, to generate confusion between investments 

problems, right of establishment problems and trade in services pro­

blems.8 This is particularly true if one has in mind the conclusion of a 

multilateral agreement on trade in services. In a bilateral agreement such 

as the one envisaged between Canada and the United States, on the other 

7. Supra note 2, p. 5, par. 8. 
8. Under traditional trade concepts the question of access to a national 

distribution system is a trade issue, while ownership of components of 
that system is an investment issue. Access usually means to do trans­
border trade, but may be extended to include a right of establishment 
for the purpose of creating closer ties with the distribution system. 
Establishment does not necessarily involve investment, but often 
does. (See the U.S. National Study on Trade in Services, A Submission 
by the United States Government to the General Agreement on Tariffs 
and Trade, December 1983, prepared under the direction of the Office 
of the United States Trade Representative, pp. 74 to 78.) This has 
been recognized by Cana di an and American negotiators. The scope of 
chapter 14 of the Free Trade Agreement, which addresses trade in ser­
vices, covers the right of establishment of a commercial presence and 
investment for the provision of a service, but investment is subject 
to the overriding provisions of chapter 16 (see art. 1401.) 
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hand, a reference to this "right of effective conmercial presence" has 

indeed been made.9 But considering the diversity of situations where such 

a problem could arise, it may well be that its solution ultimately will 

have to be found in an effective dispute settlement mecanism. 

The Legal Framework 

Having c 1 arifi ed our understanding of the basic concepts that wi 11 be 

used in this study, it remains to consider the types of legal instruments 

that could incorporate principles, rules and procedures regarding the move­

ment of persons involved in the delivery of services. Various possibili­

ties have been mentioned which can be summarized as follows (to borrow from 

the U.S. National Study on Trade in Services): such rules could be incor-

porated in multilateral understandings for individual sectors, or in bila­

teral agreements for individual sectors, or in a multilateral agreement co­

vering a 11 sectors, or in bilateral agreements covering a 11 sectors 10. 

Beyond these possibilities, which all presuppose the existence of a code or 

agreement dealing specifically with services, there is a further possibi­

lity which is that such codes or agreements would themselves be part of a 

wider understanding. Thus, the Canada-u.s. bilateral free trade agreement 

signed on February 2, 1988, includes two chapters dealing with trade in 

services and temporary entry for business people. Whatever the option ul­

timately chosen, however, chances are that a multilateral code or agreement 

dealing with trade in services would have to include the following measu­

res. 

9. Article 1401 of the Free Trade Agreement. 
10. Supra, note 1, p. 1. 
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First, there should be some basic principles enunciating the fundamen­

tal obligations of the contracting parties with regard to trade in servi­

ces. This could begin with a standstill clause, stating the obligation of 

the parties not to add to existing restraints, and then fall ow on with a 

right of access and non-discrimination, expressed in terms of national 

treatment, and, in a multilateral agreement, also in terms of most­

favoured-nation treatment. Mention is sometimes made, as a complement to 

these basic principles, of an obligation to ensure transparency, that is, 

to give adequate publicity to laws and regulations dealing with services, 

to notify other parties of changes in these laws and regul ati ans, and to 

answer queries regarding the same. These basic undertakings, being general 

in nature, would apply to all aspects of trade in services, save for excep­

tions specifically mentionned. 

The exceptions themselves could be general, such as the national secu­

rity exception, or concern particular aspects of trade in services. With 

respect to the movement of persons, such exceptions, referring more often 

than not to a particular sector of activity - the cultural sector for ins­

tance - would normally apply to all persons involved in providing these 

services. But other exceptions could equally apply to a particular catego­

ry of persons, such as those in the public service, or even to a particular 

type of restraint on the free movement of persons, such as language 

requirements. 

Other provisions that would normally find their way in a code or 

agreement on trade in services would include a dispute settlement mecha-
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nism, as well as measures of consultation for dealing with unforeseen or 

unsettled problems. These are particularly important as problems will ine­

vitably arise, particularly in an agreement on services that is not meant 

to deal with the specific problems of a particular sector. Even in an 

agreement that would contain both general principles applicable to all as­

pects of trade in services, and particular rules concerning particular sec­

tors, some conflict resolution mechanism would still be required together 

with a system of sanctions to make the agreement binding upon its signato­

ries. 

Such is, broadly speaking, the legal framework that would incorporate 

the principles, rules and procedures on the movement of persons involved in 

trade in services, which are the object of the present study. Most, if not 

all, of the basic principles and procedures concerning trade in services in 

general would al so be pertinent to the movement of persons involved in 

trade in services. Thus, there is no need to develop here a distinct code 

or arrangement dealing with the movement of persons involved in trade in 

services. We shall rather attempt to circumscribe first of all the parti­

cular significance and the limits, if any, of those basic principles con­

cerning trade in services in general in their app 1 i cation to the movement 

of persons involved in trade in services. Subsequently, we shall turn our 

attention to those problems that are specific to the movement of persons 

and require a solution of their own. Finally, for those problems that are 

too specific to be the object of a general rule, or for the solution of 

which no consensus has yet developped, we shall propose a procedural ap­

proach, consistent with the rules of procedure of a general code on trade 
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in services, that will make possible a gradual elimination of those obsta­

cles to the free movement of persons involved in trade in services that 

result from mere divergences in national systems of norms. Before doing 

so, however, it appears useful to consider, in the first place, the solu­

tion developed in other legal instruments, to the extent that they are per­

tinent to our problem, and to describe as exactly as possible the nature of 

the limits imposed on the movement of persons involved in trade in ser­

vices, using in particular the example of Canada and the United States. 

SECTION 2: ENSURING THE FREEDCJ4 TO PROVIDE SERVICES: THE EUROPEAN 
CCM4UNITY AND OTHER EXPERIENCES 

Consideration of possible rules and disciplines on the movement of 

persons engaged in trade in services requires a review of past and present 

instruments dealing, directly or indirectly, with such trade. The most 

comprehensive system providing for the freedom to supply services has been 

set up by the European Co11111unity. We will examine it in some detail. But 

first we will survey briefly other bilateral and multilateral experiences, 

such as the old classics, the Treaties of Friendship, Comnerce and Naviga­

tion and others like the European Free Trade Agreement, the U.K.-Ireland 

agreement, the more recent U.S.-Israel agreement and the OECD Codes. Sub­

sequently, after a more extensive analysis of the sophisticated system de­

veloped by the European Co11111unity, we will examine briefly the present 

agreement for a free trade area between Canada and the United States of 

America. 
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Treaties of friendship, conmerce and navigation 

For centuries, the practice of liberal professions was strictly re­

served by states to their own nationals, as a prerogative of sovereignty. 

However, this did not prevent salesmen and technicians to move relatively 

freely from one country to another in order to promote the sale of their 

goods or to service them when required. This freedom of movement was fre­

quently provided in trade and consular agreements, or simply practiced 

under comity.11 The "national treatment" clause already appeared here and 

there in numerous franchises granted by medieval rules12. 

At the turn of this century, Treaties of Friendship, Conmerce and Na­

vigation (FCN), concluded bilaterally by most trading nations, provided for 

a limited right of establishment, mainly tied in with the export of goods 

(not services) and on the basis of the most-favoured-nation treatment, al­

though not always on the basis of "national treatment". After World War 

II, the need for modern states to obtain for their nationals the unre­

stricted right to engage in economic activities on the territory of another 

state increased further. An example of a very comprehensive FCN Treaty is 

that concluded in 1961 between Belgium and the United States13. It pro­

vided, as a general rule, for national treatment in each country for the 

nationals and the companies of the other country with respect to the exer-

11. See Hawkins, H.C., Commercial treaties and agreements, New York, Rine­
hart, 1951. 

12. A Nussbaum, A concise history of the law of nations, Macmillan, 1964, 
pp. 27-33 and 203-207. 

13. U.S. Treaties and Other International Agreements, vol. 14, part.2, 
1963, pp. 1286-1308. 
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cise of gainful activities (with the usual exceptions for reasons of public 

safety, public health, public official functions, etc.). Article 2 of this 

treaty stipulates that nationals of either Party shall be permitted "to 

enter the territories of the other Party and reside therein: a) for the 

purpose of carrying on trade between the two countries and engaging in 

related commercial activities; or b) for the purpose of developing and 

directing the operations of an enterprise in which they have invested, or 

are actively in the process of investing, a substantial amount of capi­

tal". Article 6.5 provides for some restrictions in fields such as corrmu­

ni cati ans, transport, banking and the exploitation of natural resources. 

Article 8 is also of particular interest; it reads, in part, as follows: 

"Nationals and companies of either Contracting Party shall 
be permitted to engage, within the territories of the other 
Party, the services of accountants and technical experts of 
all kinds, executive personnel, attorneys, agents and other 
specialists of their choice." 

Nationals of the other state were allowed to form companies and estab­

lish branches, subsidiaries or offices in the other state under conditions 

no less favourable than those accorded nationals14. 

This treaty between Belgium and the USA is an early example of a far 

reaching instrument of liberalization, which two friendly states can 

achieve particularly when their economic systems are somewhat similar. 

This is presumably one reason why, for instance, the free movement of per­

sons engaged in services could be extended to the field of investments 

14. See article 6 of the Treaty, lac.cit. note 13 above. 
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(with limitations in the area of natural resources). The difference of fi­

nancial rules, for instance, on the notions of interest and profit, between 

a free market economy and a state planned and controlled economy, would not 

make for an easy flow of capital and consequently a free movement of per­

sons engaged in that type of services. 

Multilateral Treaties 

The first significant multilateral trade agreement to deal with the 

movement of persons was concluded in 1958 when the "Benelux Economic Union" 

was formed15. The basic objective of the Union was precisely the free 

movement of persons, goods, capital and services between the three member 

states (Belgium, Luxembourg and the Netherlands). The general rule, as 

specified in Articles 55-63, is that nationals may freely enter and leave 

the other States and that, insofar as concerns free movement and establish­

ment, the exercise of economic activities, labour conditions, social secu­

rity, etc., they will all be "treated equally". This union represented a 

degree of integration going far beyond a simple free trade area. 

A second multilateral treaty, the "European Est ab 1 i shment Conven­

t i on 11 l6, negotiated and signed in 1955 within the framework of the Council 

of Europe, was limited to the establishment of physical persons. It dealt 

with the entry, stay and departure of nationals, the exercise of their 

15. U.N. Treaty Series, vol. 381, 1960, no 5471, pp. 165-214. 
16. U.N. Treaty Series, vol. 529, 1965, no 7660, p. 141. 
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civil rights, their legal protection and the exercise of some economic 

activities on the basis of national treatment. In the absence of specific 

provisions imposing the abolition of discriminatory national legislation, 

this Convention had little practical effect. 

The European Free Trade Association 

In 1960, negotiations for a large free trade area in Europe failed. 

The countries left out of the European Comnunity, the "outer seven", estab­

lished a less ambitious European Free Trade Association (EFTA). As an in­

dustrial free trade area (excluding agricultural products) the EFTA repre­

sented only a modest form of economic integration (compared to the EC). 

Therefore, it is not surprising to see that the scope of the EFTA arrange­

ment, with regard to the movement of persons, is 1 imited to rules on the 

right of establishment. The basic provision is to be found in article 16 

of the Stockholm Convention17 of 1966 wich reads, in part, as follows: 

"Member States recognise that restrictions on the esta­
blishment and operation of economic enterprises in 
their territory by nationals of other Member States 
should not be applied, through accord to such nationals 
of treatment which is less favourable than that accor­
ded to their own nat i ona 1 s in such matters, in such a 
way as to frustrate the benefits expected from the re­
moval or the absences of duties and quantitative re­
strictions on trade between Member States." 

This amounts to a limited national treatment, in that it falls short of 

granting this treatment in all spheres of economic activities: it applies 

17. U.N. Treaty Series, vol. 370, no 5266, p. 3. 
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only to activities connected with economic enterprises engaged in the pro­

duction of, or commerce in, goods which have their origin in the Area. 

Services such as banks, insurance, advertising industries, etc. are not en­

titled to the privilege of article 16. We are still far from what is pro­

vided under the Canada-US free trade agreement. 

The U.K. - Ireland Free Trade Agreement 

A clause quite similar is to be found in article XVI of the Agreement 

establishing a free trade area between the United Kingdom and I rel and 

( 1965) 18. In this case the Parties only 11 affirm their general pol icy 11 not 

to impose restrictions in such a way as to frustrate the benefits of the 

agreement. More interesting is paragraph 2 of the same article which reads 

as follows: 

11 If either party considers that measures in force in 
the territory of the other are not in keeping with this 
general policy, the parties shall enter into consulta­
tion in accordance with paragraph (3) of Article 
XXIII. II 

Article XXIII (3) for its part reads as follows: 

11 Should either party consider that an obligation under 
this Agreement has not been fulfilled, or that any be­
nefit conferred upon it by this Agreement is being or 
may be frustrated, or that any cases of special diffi­
culty have arisen or may arise, or that a change in 
circumstances necessitates or may necessitate a varia-

18. U.N. Treaty Series, vol. 565, 1966, no 8235, p. 89. 
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tion in the terms of this Agreement, the other party 
shall on request enter into consultation immediately 
with a view to seeking an equitable and mutually satis­
factory solution which preserves the balance of the 
Agreement." 

Here we have a strict legal obligation to consult. Although this pro­

vision does not constitute a mechanism for the binding settlement of dis­

putes between Parties, this "open ended" type of clause presents a signifi­

cant interest for an agreement of a general nature in that no single Party 

is free to act unilaterally to the detriment of the equitable balance 

intended by the agreement without running the risk of having to justify 

itself. The consultation technique provides also a flexible method for 

working out adjustments which the agreement may require from time to time 

in light of the changing circumstances of its implementation. 

The liberalization Codes of the OECD 

The main vehicles through which the OECD countries (including Canada) 

attempt to liberalize services trade are the "Code of Liberalization of 

Current Invisible Operations 11 19 (1961) and the "Code of Liberalization of 

Capital Movements". The Invisibles Code applies mainly to current invisi -

ble transactions; it contains no provision for the right of establishment 

except for some form of local commercial presence. In this Code, OECD mem-

19. Code of Liberalization of Current Invisible Operations, OECD, 1961 
(March 1986 edition). For a detailed study see Discussion paper: 
"Trade and Investment in Services: OECD Agreements and the GATT", by 
J.A. Everad, the Institute for Research on Public Policy, February 
1988. 
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bers agreed to eliminate restrictions on current invisible transactions and 

transfers between residents and non-residents. In principe, all trade in 

services is covered by this Code, but reservations and derogations limit 

its scope significantly. There is no provision for dispute settlement 

mechanism, or for compensation. It is more related to such things as roy­

alties, profit remittances, advertising, etc. It contains no blanket au­

thority for the right of establishment (except for some form of local com­

mercial presence) or the right to nati anal treatment as such. However, 

these can be incorporated with respect to particular industries in specific 

annexes. The principle concrete example of such incorporation is the insu­

rance industry. Given the requisite political will the scope of the Code 

could be extended specifically to several service industries. The Capital 

Movements Code is similar to the Invisibles Codes in that it comnits DECO 

members to progressively abolish restrictions on 1 ong-term capital flows; 

its focus is not on services. More recently, in 1985, the DECO adopted a 

Declaration on Transborder Data Flows2D, but it is not relevant to the mo­

bility of persons. 

The Israel-U.S. Declaration on Services 

A more recent instrument: the Israel-United States Trade Agreement of 

198521, is worth summarizing. The principle of freedom of supply of ser­

vices is not included in the main agreement as such, but it takes the form 

of an annexed declaration. This is not a legally binding instrument, but 

20. See a note by T. Flory in Annuaire fran,ais de droit international, 
1985, p. 690. 

21. International Legal Materials, (1985), vol. 24, p. 653. 
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it is intended to pave the way toward contractual rights and obligations in 

the future. Its purpose is to promote open market access for trade in ser­

vices on the basis of national treatment. It also includes the right of 

commercial presence. In addition, it pro vi des that national authorities 

will consult with their respective regulatory agencies in an effort to 

achieve consistency with the principles of the Declaration. This, coupled 

with compulsory periodic consultations between the Parties to discuss pro­

blem areas, constitutes a significant step forward in a relatively new and 

difficult field. Also of special interest is a provision equivalent to a 

"federal clause" included in the services declaration. Finally, full 

transparency of each country's domestic laws and regulations on services 

should be achieved and reasonable access to the judicial process should be 

available to nationals and companies of the other country. 

Limited Scope of The Above Experiences 

What is clear from the various experiences briefly described above is 

that the free movement of persons involved in trade in services is not a 

well deve 1 oped and consistent feature of contemporary international trade 

agreements. It is true that the notion of establishment in a foreign coun­

try for the purpose of trading goods has made significant progress in many 

areas, but with some notable except i ans, such as transport and comnuni ca -

tions. With respect to services, however, even industrialized and like­

minded countries, like the OECD member states, were only able to agree on 

minimum Codes and Declarations, at the cost of reyriad reservations and 
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other derogations. In the lsrael-U.S. free trade agreement, very little is 

said about the movement of persons as such; the principles of open market 

access and national treatment presumably take care of the problem. This 

very general, but potentially vague, approach to what is in reality a com­

plex problem, may perhaps be seen as a step in the right direction, as the 

beginning of a process. But even admitting that progress in implementing 

the free movement of persons involved in trade in services can only be re­

alized on an incremental basis, the fact remains that a clearer identifica­

tion of the specific problems associated with this freedom will have to be 

made. Meanwhile, one is tempted to conclude that any far-reaching libera­

lization of movement of persons in trade services can only be achieved be­

tween a limited number of countries (preferably neighbours) when they enjoy 

compatible economic and regulatory systems, as well as political affini­

ties; the Benelux agreement is a good example. 

More significant lessons may be learned from what has become the most 

sophisticated and complete system of liberalization in services trade, that 

is the system developed over the last thirty years by the European Communi­

ty. 

A Sophisticated and Binding System: The European Conaunity 

The drafters of the 1958 Treaty of Rome establishing the European Eco­

nomic Conmunity (EEC)22 readily acknowledged that achieving their ultimate 

goal of a genuine economic union required more than the free exchange of 

22. U.N. Treaty Series, vol. 298, 14 (1958). 

.. 
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goods under a simple customs union: it had to include binding provisions 

for the gradual liberalization of all factors of production. Consequently, 

workers, professionals and companies had to be free to move to the areas of 

greatest employment and business opportunities. Also services, as interme­

diate inputs, had to be treated on a similar basis of national treatment, 

just like the goods produced, if a unified market were to be achieved as 

envisaged in the EC. 

The Concepts of "Establishment", "Services" and "Workers" 

Under the EC Treaty the rules governing "workers'', "establishment" and 

"services" are purposely dealt with one after the other (articles 48 to 

66). A "worker" in the EC termi no 1 ogy is, in genera 1 , a wage earner and 

his freedom of movement is guaranteed by articles 48 to 51. This category 

is not included in our present survey of Conmunity law, although it is not 

entirely unrelated to some aspect of the supply of services. We are deal­

ing here only with self-employed persons such as doctors, architects, mana­

gerial personnel, etc., who are not "workers". Their right to engage tem­

porarily in economic activities in other member states of the Conmunity -

that is to trade in services - is therefore governed by different provi -

si ons. As for the word "establishment" it connotes a more permanent move 

to another country and without the same cross-border movement typical of 

"services trade". 

Provisions dealing with services are to be found in articles 59 to 

66. However, many of the provisions for the lifting of restrictions on the 
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right of establishment, to be found in articles 52 to 58, also apply to 

services by virtue of article 66. Indeed, the treatment of the right (or 

freedom) of establishment and the freedom to supply services are so similar 

that they are frequently considered together, in practice. This is so be­

cause an establishment is created to perform a service, and performance of 

a service frequently requires a minimum of establishment. However, these 

two notions cover different realities, and before considering how the Com­

munity deals specifically with services, it is necessary to contrast estab-

1 i shment and services, bearing in mind that both concepts represent one 

face of the same coin: non-discriminatory national treatment. 

Whereas the right of establishment implies a right to set up a busi­

ness within any one of the member states and to be treated without discri­

mination vis-a-vis the nationals of the host country, the freedom to pro­

vide services refers to the right recognized to a person, physical or 

legal, to provide services in the territory of another member state, or to 

a person or company residing or established in a member state, from an es­

tab 1 i shment situated in another member state. In other words, services 

trade, as opposed to establishment, implies a movement {by a person or 

sometimes only by the service itself) across national frontiers without re­

sulting necessarily in an "establishment". Services also involve the pay­

ment of a remuneration, not a salary, as such. Services are, in principle, 

of a temporary nature (but without any specific limits in time). The 

cross-border link can take three forms: 
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a) the supplier of services moving temporarily, from his own country 
to the customer's country, for the purpose of consulting, mainte­
nance, etc. 

b) the customer moving to the supplier's country, for medical treat ­
ment, tourism, etc. 

c) the service itself moving across the border, as in the case of 
broadcast, films, expert's advice, insurance, etc. 

In situations such as these, intended or unintended obstacles may 

exist that hamper the delivery of services. Abolition of such obstacles 

was the purpose of the EC Treaty and this purpose has been largely 

achieved. 

National Treatment Principle 

The aim of the EC Treaty is for nationals of all member states to be 

allowed to offer their services, professional or other, throughout the ter­

ritory of the Community, at least on conditions not less favourable than 

those applying to nationals: this is frequently referred to as the prin­

ciple of equality although it amounts, in fact, to the classic right to 

11 nat i ona 1 treatment 11
• (In some areas, such as for the movement of workers, 

detailed Community rules have been approved which provide full equality of 

treatment for all.) In other words, there is a legally binding interdic­

tion against member states discriminating, in the field of services, on the 
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basis of nationality and even residence. The Reyners case23 and the Van 

Binsbergen case24 made this clear, shortly after an illustrative list of 

illegal discriminations was proclaimed in a specific EC Programne on Ser­

vices. It is illegal to impose conditions which, although not discrimina­

tory on the face of it, are intended in practice to prevent foreigners from 

supplying services. (Language requirements can present problems in this 

regard: some are legitimate, others not). Of course, persons or companies 

offering their services must be fully qualified in their field, as we will 

see below. 

Process for removal of restrictions 

A double process characterizes the EC's legal approach to fully, but 

gradually, implementing the free movement of services derived from the na­

tional treatment principle. The first involves the gradual elimination of 

restrictions on the freedom to provide services. The second involves the 

harmonization, or coordination, of national legislation. This process is 

achieved by the supranational normative power vested in the Council of the 

European Comnunity, working in conjunction with the Comnission and in con­

sultation with the European Parliament. In addition, the Court has played 

a prominent role in asserting the gradual liberalization of services in Eu­

rope. 

23. Reyners, Case 2/74 (1971) E.C.R. 631. A Dutch lawyer had been refused 
the right to practice law in Belgium only because he was not a Belgian 
citizen and notwithstanding the fact that he wrote successfully the 
Belgian Bar exam. The EC Court of Justice ruled that citizenship was 
no ground to refuse him the right to practice law in Belgium, under 
article 52. 

24. Van Binsbergen, Case 33/74 (1974) E.C.R. 1299. The Court ruled that 
residence in another coutry was not a reason to prevent a Community 
"citizen" from performing a professional service in any one member 
state. 



' 

- 25 -

1. Elimination of Restrictions: 

The liberalization of trade in services finds its legal basis at the 

very beginning of the EC Treaty, in articles 3(c) and 7. These articles 

condemn all forms of discrimination on the basis of nationality. The first 

practical step then was to refrain from introducing any new legislation in­

volving restrictions against foreign suppliers of services. This is the 

purpose of the so-called "standstill" clause of article 62. For several 

years after the entry into force of the Treaty, many cases were brought up 

to the European Court against states found in violation of that important 

initial obligation. Although negative in character, this clause was essen­

tial as a preliminary step. In addition, any person (physical or legal) 

was allowed to plead it in the Court of Justice, since it was considered as 

being directly applicable for the benefit of individuals.25 (In other in­

ternational treaties this direct effect is not available to individuals, 

their case must be espoused by their government.) 

The next step was to compel each member state to abolish progressive­

ly, "proprio motu", all existing restrictions to the freedom of services 

25. The theory of "direct applicability" or "direct effect" is characte­
ristic of Community law. It was developed by the European Court to 
allow individual persons (physical or legal) to plead any provision of 
the Treaty, or other legal instruments such as Community regulations 
and directives, in cases where no implementing legislation was yet 
adopted or required to give effect, in practice, to the purpose of a 
legal obligation. 



- 26 -

not applicable to nationals, as called for by articles 5926 and 60(3)27. 

This was to be done during the transitional period of 12 years which ended 

in 1970. One must admit that 30 years after the entry into force of the 

EC Treaty, this second part of the process is still ongoing, since several 

service activities are not yet fully opened to non-nationals (for exam­

ple). The obligation to abolish restrictions on the free movement of non­

wage-earning persons does not apply when a state is compelled to impose 

special entry, residence or other rules. This situation is justified, 

under article 5628, when public order, public safety or public health dic­

tate extraordinary measures of protection. The Court readily admitted that 

those notions may vary from one country to another, but warned that this 

26. Article 59 reads: "Within the framework of the prov1s1ons set out be­
low, restrictions on freedom to provide services within the Community 
sha 11 be progressively abolished during the transitional period in 
respect of nationals of Member States who are established in a State 
of the Conmunity other than that of the person for whom the services 
are intended. The Council may, acting unanimously on a proposal from 
the Conmission, extend the provisions of this Chapter to nationals of 
a third country who provide services and who are established within 
the Conmunity." 

27. Article 60 reads: "Services shall be considered to be "services" 
within the meaning of this Treaty where they are normally provided for 
remuneration, in so far as they are not governed by the provisions re­
lating the freedom of movement for goods, capital and persons. 
"Services" shall in particular include: 
a) activities of an industrial character; 
b) activities of a commercial character; 
c) activities of craftsmen; 
d) activities of the professions. 
Without prejudice to the provisions of the Chapter relating to the 
right of establishment, the person providing a service may, in order 
to do so, temporarily pursue his activity in the State where the ser­
vice is provided, under the same conditions as are imposed by that 
State on its own nationals." 

28. Applicable to services under article 66. 
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should not lead to abuses or disguised protectionism29. As for the excep­

tion of public health, serious contagious diseases or drug control were 

considered as grounds for refusal of entry. Restrictions on services in 

the field of transportation are governed by a special section of the Treaty 

(articles 74 to 84) according to art. 61. 

The General Program 

To assist states in removing existing restrictions, the Council of 

Ministers of the EC, acting unanimously at first and now by qualified majo­

rity in most cases, drew up a General Program setting out the lists of be­

neficiaries and giving the conditions under which, and the stages by which, 

each type of service was to be liberalized30. A parallel Program was 

adopted for the right of establishment31. Although not legally binding, 

this Program on Abolition of Restrictions on the Freedom to provide Ser­

vices amounts to firm guidelines and a timetable which states must follow. 

Of special interest for our present study is the illustrative - but not 

exhaustive - list of restrictions which are inadmissible (this listing 

technique resembles the illustrative list of subsidies not admissible under 

the GATT). It is worth quoting in extenso this list of inadmissible res­

trictions: 

29. Council ·oirective 64/221 of Feb. 25, 1964 listed circumstances which 
cannot be used to justify entry refusal. For instance, the financial 
situation of an individual or a previous criminal record are not valid 
grounds for refusal. In other words, refusal cannot be justified on 
presumptions of future acts of an individual. See also the following 
cases 41/74 (Van Duyn), 67/74 (Bonsignore), 36/75 (Rutili) 30/70 (Bon­
chereau). 

30. Article 63(1) and (2) refers. See also J.O.C.E. 15-1-62 p. 32/62. 
31. J.O.C.E. 15-1-62 p. 36/62. 
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"A. Any prohibition on or any impairment of the non­
wage earning activities of the offerer, consisting in a 
treatment differentiating on a basis of nationality as 
provided by a legislative, regulatory or administrative 
provision of a Member State or resulting from the ap­
plication of such a provision or of administrative 
practices. 

Among such restrictive provisions and practices are 
particularly those which, with regard to foreigners 
only: 

a) Prohibit the provision of services, 
b) Condition the provision of services on an authori­
zation or on the issuance of a document, such as a fo­
reign merchant's card or a foreign professional 1 s card, 

c) Condition the granting of the authorization 
required for the provision of services upon additional 
requirements, 

d) Condition the provision of services on the fulfil­
ment of a prior sojourn or period of probation in the 
receiving country, 

e) Make the provision of services more costly through 
the imposition of a tax or other charges such as a de­
posit or surety bond paid to the receiving country, 

f) Limit or obstruct access to sources of supply or to 
outlets by making such access more costly or more dif­
ficult, 

g) Prohibit or restrict the right to participate in so­
cial security programs and particularly in health, ac­
ci dent,di sabil ity and al d-age insurance and in family 
allowances, 

h) Grant less favorable treatment in the event of na­
tionalization, expropriation or requisition. 

The same applies to provisions and practices which, 
solely with respect to foreigners, exclude, limit or 
make subject to conditions the ability to exercise the 
rights normally attached to the provision of services 
and, in particular the opportunity: 
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a) To enter into contracts, and particularly manufac­
ture and rental contracts, such as the hiring of 
services, as well as to benefit by all the rights 
flowing from such contracts, 

b) To tender bids or to participate as co-contractor 
or sub-contractor on public contracts or contracts with 
other bodies under public law, 

c) To profit by concessions or authorizations granted 
by the State or by other bodies under public law, 

d) To acquire, exploit or transfer rights and property, 
both real and personal, 

e) To acquire, exploit or transfer intellectual proper­
ty and rights attached thereto, 

f) To borrow, and particularly to have access to va­
rious forms of credit, 

g) To benefit from direct and indirect aid extended by 
the State, 

h) To sue or be sued and to exercise all rights of ap­
peal before administrative authorities, to the extent 
that the professional activities of the party concerned 
require the exercise of such opportunity. 

Furthermore, the conditions to which a legislative, re­
gulatory or administrative provision or an administra­
tive practice subject the provision of services and 
which, although applicable regardless of nationality, 
impair the provision of these services by foreigners 
either exclusively or principally, also constitute res­
trictions. 

B. Any prohibition on or any impairment of moving the 
object or the support of the services, or the instru­
ment, machines, apparatus and other auxiliary tools 
used for such services. 

C. Any prohibition on or impairment of the transfer of 
financial means necessary to the carrying out of the 
services. 

D. Any prohibition on or impairment of the payment for 
the services where exchanges of services are limited 
only by related restrictions on payments. 

However, as concerns the provisions of paragraphs C and 
D, the Member States retain the right to verify the na-
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ture and authenticity of the transfers of financial 
means and of the payments and to take such measures as 
are indispensable for checking infringements of their 
laws and regulations, particularly in matters concer­
ning the issuance of currency to tourists. 

It is worth noting that the Court has made reference, from time to 

time, to the above illustrative list, thus giving it significant authority. 

Council Directives 

Article 63 provides that in order to actually implement the guidelines 

of the General Program, or in the absence of such Program, the Counci 1 

should issue the necessary Community directives. 

The "directive" is the supranational legislative technique used by the 

European Comnunity. Directives, according to article 189, are obligations, 

approved by the Council and binding on the member states insofar as the re­

sults to be attained are concerned, but leaving it to each state to decide 

on the ways and means (legislation, regulations, etc.) to obtain those re­

sults, in due course. 

The choice of this type of normative instrument of intervention, the 

directive, instead of the regulation (which amounts to a law without state 

transformation), reflects the cautious approach of the EC system in servi­

ces trade: it amounts to a compromise between Community and member state 

responsibilities in the area of services, a field in which national govern-
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ments remain inclined to shelter their own citizens against foreign compe­

tition (with its cultural overtones) and to protect their consumers from 

transient suppliers. 

Even if the adoption of directives in the field of services was pre­

scribed by the Treaty, this did not prevent the European Court from decid­

ing, in 1974, in the landmark Van Binsbergen case32, that even in the ab-

sence of a specific directive abolishing restrictions on a given service 

activity, the freedom to provide services had become absolute in the Co11111u­

nity (after the transitional period) and therefore was directly applicable 

in favour of individuals~ or service companie~and consequently enforceable 

in domestic courts against offending states. In other words, directives 

were no longer necessary in strict law to -establish the existence of the 

right to freedom of services: that had been firmly established by the 

Treaty itself, and the purpose of any future directive is simply, according 

to the Court, to facilitate and regulate the exercise of rights al ready 

existing under the Treaty itself. This sort of broad interpretation is ty­

pical in the Community's "new legal order"; obviously, it could not be ap­

plied under normal treaty law, where legislative implementation is neces­

sary to make treaties applicable to individuals. 

2. Harmonization of Legislation 

Abolishing restrictions on the supply of services by foreigners is one 

thing; harmonizing, or coordinating, national rules with some degree of 

conman standards applicable to a services activity, is another. But here 

32. See note 24 above. 
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again the EC's supranational approach means going as far as harmonizing na­

tional laws, in order to create a genuine common market in services, where 

each member state must play by the same rules of the game. Of course, the 

second process of coordination constitutes a much more difficult challenge 

than just providing for "national treatment" within each country. Coordi­

nation, or harmonization (as opposed to a single Community legislation), in 

the EC is governed by article 57 of the Treaty. Two situations are envis­

aged: one dealing with the mutual recognition of qualifications (diplomas, 

certificates, etc.); the other dealing with the coordination of the member 

states I s statutes and regul at i ans concerning the nonwage-earni ng acti vi -

ties. These situations can best be described once we have identified the 

individual beneficiaries, or the specific activities, which are entitled to 

full freedom of transnational movement. 

Beneficiaries and service activities 

Beneficiaries of the EC's freedom of services include not only profes­

sionals (such as doctors, lawyers, etc.) but also other non-salaried 

persons engaged in service activities of an industrial character, a comner­

cial character or craftsmanship. Article 6033 of the Treaty provides that 

all the above persons, including companies, are free to deliver their ser­

vices in another member state by means of establishment or temporary 

visits, on the same conditions as those which apply to nationals of that 

country, i.e. "national treatment". The list of beneficiaries is by no 

means an exhaustive one. It includes, in principle, all persons (physical 

33. See note 27 above. 
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and legal) engaged in the performance of all sorts of profit-making activi­

ties (tradesmen, hairdressers, real estate agents, etc.). One must note, 

however, that non-profit organizations (or unpaid individuals) do not enjoy 

the advantages of Treaty rules on establishment and services. We will dis­

cuss below the actual regimes governing certain activities such as banking, 

insurance, etc. 

Free Trade in Services in Practice 

Before 1958, all persons in service fields faced practically insur­

mountable hurdles if and when they intended to offer their services in an­

other country in Europe. The usual obstacles had to do with the refusal of 

entry or residence in the foreign country, extraordinary professional qua­

lifications requirements, special work permits, restrictions on payment for 

their services, etc. Practically all these obstacles have now been removed 

within the Community. 

We will now examine briefly some of the major problems faced in provi­

ding free movement of services in an economic uni on as integrated as the 

European Community and we will outline the basic principles adopted for 

their gradual solution. 

Entry and Residence 

The initial step for a citizen (or corporation) of any EC member state 

who wishes to perform a professional (or similar) service in another member 
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state is to be al 1 owed to enter freely in that other State and to reside 

therein for the entire period required in order to perform the service de­

sired. 

An EC directive, dated May 21 197334, abolished all restrictions with 

regard to entry and residence in favor of Community suppliers of services, 

regardless of their nationality (provided it is one of the member states). 

This right extends to members of their immediate family if they are also 

citizens of an EC country. In addition, the entire family is allowed to 

reside permanently in the host country, even after the period of service is 

terminated. 35 The Court went as far as to ho 1 d that a residence permit 

was not essential, since the right to enter and reside in the other coun­

try, for performing a service, was part of the Treaty itself and directly 

applicable to individuals, without the need for a specific directive and 

nat i ona 1 imp 1 ement i ng 1 egi s 1 at ion to that effect. No di scri mi nation can 

apply on the basis of nationality or because the person(s) has an estab­

lishment in another country. Conversely, there is no legal requirement for 

that person to open an establishment in the host country, although this, of 

course, is definitely allowed under Conmunity law as interpreted by the 

Court.36 

In actual practice, if the period of residence required for the per­

formance of the service is longer than three months, a residence permit 

wi 11 be issued automatically by the host government. In addition, member 

34. Directive 73/148 J.0.C.E. no L.172 of 25-6-73 p. 14. 
35. Directive 75/34 J.0.C.E. L. 14, 20-1-75, p. 10. 
36. Van Binsbergen and Reyners cases, see notes 23 and 24 above. 
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states must, as a matter of right, provide their nationals going to another 

EC country for the performance of a service, with a passport or another 

type of identification card allowing them to freely return to their home 

country when they wish. There are exceptions to the above fundamental 

rules and they will be discussed below under State exceptions. 

Professional Qualifications 

Understandably, it is not sufficient to allow citizens of another EC 

country to move freely within the Community territory to perform services; 

the government of the host country must al so ensure that the foreign sup­

plier is qualified to perform the service adequately. Professional quali­

fications are therefore a fundamental but complex problem in most countries 

of the world where foreign professionals are allowed to practice. They are 

normally required first to qualify fully by completing successfully their 

training program(s) at university or technical levels in the host country 

itself, and sometimes they are also required to take up citizenship. 

The rule in the EC is much less stringent: persons duly qualified in 

their home country are normally allowed to provide their services in anoth­

er member state. This stems originally from the "mutual recognition (by 

all states), of diplomas, certificates and other titles" (i.e. any document 

which a person requires in order to be qualified to exercise a service ac­

tivity), as prescribed by article 57 of the Treaty. This basic rule was 

developed in a General Program and a number of general and sectoral direc­

tives, governing specific activities and/or professions. The method used 
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consisted of drawing official Connunity lists of degrees or similar quali­

fications, which are considered admissible throughout the member states. 

For this purpose, minimal requirements were agreed amongst governments with 

regard to the duration and context of the training itself. In some cases, 

evidence of actual professional experience or, alternatively, a period of 

supervised practice in the host country, is required. For obvious reasons, 

EC directives refer to the obligation for foreign practitioners to observe 

the ethics and other rules of conduct of the profession applicable in the 

host country (i.e., national treatment). 

In actual practice, a major result was achieved when the Council of 

Ministers adopted, in 1975, two directives opening the practice of medicine 

throughout the Connunity37. This freedom now applies also to dentists, 

veterinarians, midwives, etc. Physicians must comply with administrative 

formalities such as obtaining a prior authorization. Lawyers are also per­

mitted to give legal advice in other EC countries, but actual practice as 

resident barristers or sollicitors remains subject to qualifying for the 

Bar in the host country (since training in law is by nature quite different 

in substance from one country to another). The question of foreign resi­

dent lawyers is a difficult one, presently being considered. Professionals 

such as medi ca 1 doctors and 1 awyers, pro vi ding temporary services in the 

host country, are exempted from the requirement of registration with a pro­

fessional corporation in that country. 

37. Directives 75/360 and 75/363 of June 16, 1975. 
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With regard to other service activities related to trade, industry, 

handicraft, personal services including insurance agents, brokers, travel 

agents, etc. the EC does not provide for the mutual recognition of profes­

sional qualifications (nor for the coordination of training requirements). 

In such cases, the production of a certificate establishing that the rele­

vant activity was actually and lawfully carried out in the country of ori­

gin is considered adequate guarantee of professional knowledge, skill and 

ability by the host member state. 

Payment for Services Rendered 

It goes without saying that unless the person or company performing a 

transnational service can be effectively paid there is no point in supply­

ing a service abroad. Consequently, restrictions on such payments for ser­

vices are now lifted within the Ec.38 However, there may be exceptions in 

some cases (transportation, tourism, etc.). But normally, governments must 

allow all transfers of funds (including in foreign currency) that may be 

required for paying a service rendered by a supplier from or in another 

Conmunity country. In a decision of 1984, the Court made various distinc­

tions between such payments for services and the transfer of capital for 

other purposes.39 Special derogations from the above right of payment can 

be arranged, under articles 108 and 109 of the Treaty, during periods of 

economic crisis. 

38. Directive 63/340 of May 31, 1963 J.0.C.E. no 8650 10-6-63 p. 1609. 
39. Joint cases 286-82 and 26-83 (Graziani Luisi and Giuseppe Carbone). 
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State Exceptions 

One important professional activity which is not included in the broad 

labour mobility system practiced within the Community is the category of 

public service. Understandably enough, article 55 of the Treaty ensures 

that such official activities are reserved exclusively for nationals of 

each country. However, the Court has given a restrictive interpretation of 

this exception to the general freedom of movement rule.40 

Under article 56 of the Treaty, national governments enjoy a broad 

discretionary power to refuse to non-nationals the right to provide ser­

vices in their country on the grounds of pub 1 i c order, pub 1 i c safety and 

public health. This is a classic exceptions clause to be found in other 

similar instruments such as the GATT. The concepts of "public order" and 

"public safety" are not specifically defined, thus leaving room for inter­

pretation. On the other hand, the concept of "public health" is clarified 

by a directive which includes an exhaustive list of diseases which would 

justify refusing the right to labour mobility. Incidently, the poor finan­

cial situation of a person is not considered a ground to refuse entry to an 

individual wishing to perform a service in another country (except, of 

course, when there are specific financial guarantees required by law for 

the exercise of certain service activities, such as insurance). 

40. Reyners case 2/74 and Sotgen case 153-73. 
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The Case of Financial Services and Insurance 

The Treaty and its subsequent implementing rules do not prevent a 

country from requiring financial commitments and/or guarantees from foreign 

firms or persons providing certain services, in order to protect its na­

tionals. Such requirements apply in particular to banking and insurance 

activities, and for obvious reasons. For instance, foreign insurance com­

panies must submit detailed descriptions of their proposed activities, in­

cluding the type of contracts and tariffs to be offered to their customers, 

before being granted authority to sell insurance policies in the host coun­

try. Access to foreign banking is also partly controlled. By virtue of 

article 61 of the Treaty, the freedom to provide banking and insurance ser­

vices is closely related to the provisions of articles 67 to 73 dealing 

with the movement of capital. Similar restrictions exist in the field of 

transportation, as provided by article 61 (combined with articles 74 to 

84). It is not within the scope of the present paper to study the Jl1Yri ad 

of restrictions on the free movement of services in the financial or trans­

portation fields. 

Finally, article 65 of the Treaty stipulates that as long as restric­

tions on the free supply of services are not fully abolished, each member 

state must apply them in such a way as not to discriminate between persons 

or companies of different countries; this is the equivalent of t,FN treat­

ment. 
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Lessons to be Derived from the EC Experience 

The above is only a rough outline of some problems and solutions as 

encountered within the EC. 

The experience of the European Conmuni ty is perhaps typical of what 

takes place at a particular level of economic integration, namely that of a 

common market. However, it should not necessarily be considered as a roodel 

or as a nessary outcome of other types of economic arrangements, especially 

those that are less integrated. At the same time, however, it stands as a 

practical example - the only one as a matter of fact - of a system of legal 

rules designed to implement the free movement of persons involved in trade 

in services. From that point of view, there are indeed lessons to be de­

rived from the European Community 1 s experience. 

The first lesson is certainly that general principles such as those of 

open access and national treatment are not enough in themselves to ensure 

the free movement of persons involved in trade in services. More detailed 

rules are necessary, whether to deal with specific instances of discrimina­

tion - as is done in the General Program for the Abolition of Restrictions 

on the Freedom to Provide Services - or to bring about greater harmoniza­

tion in the interventions of signatories where the lack of such harmoniza­

tion becomes in itself a problem. Furthermore, in moving from general 

principles to specific rules, particular attention has to be paid to the 

nature of the obstacles encountered as this conditions the choice of legal 

instruments to be used. A very basic distinction here is that made in the 

Community between problems relating to entry and residence, problems rela­

ting to the exercise of a specific profession or activity and problems con­

cerning the general conditions of stay. 
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The second lesson is that full freedom of movement for persons invol­

ved in trade in services cannot be attained without the support of some 

fairly elaborate institutional apparatus. The EC's experience shows that 

the elimination of all forms of discrimination often raises complex pro­

blems of interpretation of treaty norms as well as of national rules, a 

task that only a binding tribunal such as the EC Court of Justice can ade­

quately carry out. Similarly, the elaboration of generally accepted stan­

dards for the protection of the public in matters involving the practice of 

a particular profession or activity requires the presence of fairly strong 

central institutions if it is to proceed on an ongoing basis. Such an ins­

titutional support, it goes without saying, is not essential at lower 

levels of economic integration; but then significantly less than full free­

dom of movement for persons involved in trade in services can be realized. 

The third important lesson to be learned from the EC's experience is 

that ensuring the free movement of persons involved in trade in services is 

a fairly lengthy process. After nearly thirty years, the EC is still 

struggling to realize this goal. In less integrated regimes, and a 

fortiori at the world level, it is far from certain that the goal can be 

attained. But the EC's experience also shows that once a process is 

started, it is difficult to stop it altogether. In attempting to implement 

free movement of persons involved in services, the Community has met seri­

ous difficulties, but it has also made some very real progress. What is 

more important, it is still forging ahead. The most important step, one 

would be tempted to say, is the first. 
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SERVICE MOBILITY AND THE FREE TRADE AGREEMENT BETWEEN CANADA AND THE UNITED 
STATES Of AMERICA 

The free trade agreement concluded on January 2, 1988 between Canada 

and the United States breaks new ground in agreements of this nature; it 

includes general comprehensive chapters aimed at binding the two countries 

(including their provinces and states) to liberalize, gradually, their 

trade in services - some 70 sectors41 - as if the two territories would 

constitute, for all intents and purposes, the equivalent of a single ser­

vices market, parallel to the free trade zone established for goods estab­

lished by the agreement. As for goods, this new free trade service zone is 

based on the principle of national treatment (extended in this case to the 

not ion of "pro vi nci a 1 or state treatment 11
• ) 

As we have seen in the case of the EC, such a broad liberalization in 

services calls not only for the mutual right of "establishment of a commer­

cial presence" in each country (article 1401), but also it calls necessari­

ly for the maximum mobility possible for individuals from one country to 

another. At the same time, and for obvious reasons, nationals of both 

countries must have adequate qualifications when they are called upon to 

perform a service in the other country. Therefore, the Agreement provides 

for a minimal set of binding obligations and rights for this purpose, as 

well as for individual mobility. 

41. Annex 1403 and its schedules. 
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Qualifications and Non-Discrimination 

As to qualifications, each party remains free to set its own level of 

standards which will be applicable to nationals of both countries. Li­

censing and certification should relate principally to competence or to 

ability to provide specific services (article 1403). This, presumably, 

would include a working knowledge of French in some areas of Canada. 

However, such national qualification requirements should not have the pur­

pose of discriminating against nationals of the other country (article 

1403:2). In addition, while qualifications will remain a matter for each 

country (or province or state) to decide, Canada and the United States are 

committed to "encourage the mutual recognition of licensing and certifica­

tion requirements" {article 1403:3). As an initial example, "harmoniza­

tion" will be developed for professional standards and criteria for the li­

censing and conduct of architects and the provision of architectural ser­

vices (Annex 1404, article 1). Shortly after, provincial and state govern­

ments will be encouraged to adopt or amend those measures necessary to im­

plement the new scheme (Annex 1404.A, article 3}. The idea is to extend 

this pattern to other professional services, in order to "integrate" them 

(article 1403}. 

The above mutual advantages will be safeguarded in favour of Canadian 

and American citizens alone. If indeed, it appears that a service is indi­

rectly performed by a person (physical or legal) of a third country, steps 

will be taken to deny that person the benefits of the Agreement {article 

1406). This is a sort of rule of origin for services. 
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In addition, new taxation measures should not be used as "a means of 

arbitrary or unjustifiable discriminations between nationals of the par­

ties 11 (article 1407). Tourism services, including the movement of indivi­

duals engaged in them, are covered not only by the general rules of the 

Agreement but also by a separate and sectoral annex (Annex 1404, B). 

Freedom of Entry 

As we have seen, a large degree of labour/professional mobility for 

nationals of the other country must be allowed if free trade in services is 

to be achieved. The EC is the most far reaching example. The Canada-u.s. 

Agreement devotes a separate chapter to this "sine qua non" requirement 

(Chapter Fifteen). Here, the notion of nationa-1 treatment is not rele­

vant. What is provided is a substantial degree of freedom for individuals 

performing services to enter the other country for the purpose of per­

forming covered services and to be all owed to remain in that country as 

long as necessary for the performance of services required or offered (ar­

ticles 1501 to 1506, Annex and Schedule 1 and 2). 

This chapter is entitled "Temporary Entry for Business Persons" and is 

meant to lay down ground rules which are to be developed by mutual agree­

ment. Essentially, this provides not only for entry facilities (no visa 

requirement) but also for permission for Canadian and American citizens to 

stay in the other country when they are engaged in the trade of goods or 

services or in investment activities in that country, provided they do not 

intend to establish permanent residence there (article 1506). No time 
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limit is specified. One presumes that the individual may stay for the 

period of time required to perform the service, which may mean several 

years in some cases. No reference seems to be made to social security be­

nefits, or other forms of government assistance, which individuals may or 

may not enjoy in the other country. (We have seen that the EC allows those 

benefits and permanent residence may also be granted in some cases.) Fi­

nally, freedom of entry for purposes of services is distinct from entry for 

immigration purposes, according to the Agreement (article 1505). But cla­

rification may be required in this area. 

In su11111ary, any individual, Canadian or American, going in good faith 

to the other country to perform one of the services or activities (inclu­

ding investments) listed in Schedule 1 to Annex 1502.1, shall be granted 

free entry at the border, without a visa, upon proof of citizenship, and 

provided he or she meets certain requirements of the respective inmigration 

acts (such as the rule pertaining to the source of remuneration.) This ge­

neral rule is dealt in detail in two distinct but similar sections of Annex 

1502.1: one for Canadian "business visitors" (as defined by article 1506) 

and the other for American "business visitors". Labour certification tests 

will not be required (Annex 1502.1.A.3). Admission to the other country 

will be free and must be granted expeditiously (article 1502.5) to avoid 

impairing the normal conduct of trade in goods or services (or invest­

ments.) In addition, specific rules are provided for certain executive ca­

tegories of traders and investors (Annex 1502.1.8) and for intra-company 

transfers (Annex 1502.1.D.8). 
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A 1 i st of "profess iona 1 s II covered by the Agreement is set out in an 

annex (Annex 1502.1, Schedule 2). Admission of professionals does not mean 

that they are allowed automatically to practice in the other country; this 

remains governed by the principle of national treatment, as seen above. 

Finally, all above entry facilities are subject to the usual excep­

tions of public health and safety and national security, etc. (article 

1502). There are also provisions in the Agreement for full transparency of 

each country's rules and for exchange of entry statistics (article 1502.2 

and 4). 

Undoubtedly, this Agreement goes well beyond a declaration such as the 

one included in the Israel-U.S. Free Trade Agreement, but there remain grey 

areas in terms of legal commitments. Therefore, the jurisprudence which 

will be developed as the agreement is implemented (if and when it enters 

into force) should help to chart the most secure course possible, in still 

largely unknown territory. 
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SECTION 3: IDENTIFYING THE PROBLEMS: THE FREE MOVEMENT OF PERSONS 
INVOLVED IN THE DELIVERY OF SERVICES IN PERSPECTIVE 

Any international agreement with the objective of reducing or elimina­

ting all state-imposed barriers to the free movement of persons involved in 

trade in services has to address three different types of obstacles, as was 

demonstrated previously by the experience of the European community: bar­

riers to entry into a country, conditions pertaining to the right to pursue 

a particular profession or activity, and the general conditions of stay. 

We shall examine in the following pages each of these three types of obsta­

cles, using in particular Canadian examples to illustrate them, and making 

reference where appropriate to the usual arguments put forward to justify 

such obstacles. Once clearly identified, these three basic types of obsta­

cles shall be put in perspective, first by reference to the desired level 

of international economic integration, and secondly by reference to the 

constraints deriving from the federal character of Canada. 

A) Categor; es of Barrfors to the Free Movement of Persons Invo 1 ved in 
Trade ;n Serv;ces 

Barriers to entry 

The elimination of barriers to entry on the national territory (or to 

departure, in some cases) is the first step towards liberalization of the 

international movement of the self-employed. The freedom to enter and to 

leave a country is a necessary element of the free movement of persons. 
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Control of access to national territory has traditionally been consi­

dered one of the most evident and justified manifestations of State sove­

reignty.42 Indeed, sovereignty would be in doubt where it could not be 

expressed through physical (i.e. coercive) control of territory. In 

classic international law, the state is also the legitimate creator of the 

rules that will bring it to acknowledge a right of physical presence in the 

geographic area where it deploys its sovereignty. 

The conditions for the obtaining of citizenship and the law of extra­

dition are two aspects of this jurisdiction competence over individuals in 

relation to territory. Temporary admission of aliens who do not seek citi­

zenship is another. 

In the absence of international agreements that would restrain its 

discretion, a country can prohibit access to this last category of persons, 

or make access subject to the conditions it sees fit. Such conditions may 

relate, for example, to the length of the visit to the country. A number 

of considerations may be part of the evaluation by government officials of 

the state's agent at this point; for example, the concepts of national se­

curity, public health and public safety. Generally speaking, political and 

social factors are more prominent here than purely economic ones. Unfcrtu-

42. The Attorney General of the United States reiterated this point during 
his testimony before the Inmigration Subcommittee of the House of Re­
presentations on Sept. 9, 1985: "We cannot fairly speak of ourselves 
as a sovereign nation if we cannot responsibly decide who may cross 
our borders." U.S. Code, Congr. and Adm. News, 99th Congr., 2nd Ses­
sion, 1986, vol. 6, 5650. These hearings led to the adoption of the 
Inmigration Reform and Control Act of 1986. 
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nately, the restrictions that apply to entry are sometimes so political and 

discretionary in nature that they appear to escape at first sight a 1 most 

any type of contro1.43 

The right of access to national territory must be distinguished from 

the right to work. Many of the persons who wish to enter a country do not 

have an economic motive for doing so; only a fraction of them intend to 

pursue gainful activities there. The right to work and the right of access 

(materially recognized by a work permit and a visa, respectively) may be 

given simultaneously, but the criteria surrounding the administrative deci­

sion relative to the former will take the applicant's economic objectives 

into account. At this level, a government may seek to insulate its domes­

tic market, either completely or relatively, from foreign competition for 

the benefit of national service providers. 

In Canada, the work permit is required to pursue gainful employ­

ment. 44 Cana di an citizens, 1 anded immigrants and the ho 1 ders of certain 

categories of employment are exempt.45 This permit must be obtained be­

fore appearing at a port of entry; but article 19(3) of the Immigration Re­

gulations, as amended, exceptionally gives to a national of the United 

43. For a list of the categories of persons excluded from entry, sees. 19 
of the Immigration Act, s.c. 1976-77, c. 52 and u.s.c.A., Title 8, 
1182, as amended. See a 1 so other nat i ona 1 1 egi s 1 at i ans dea 1 i ng with 
right of entry in the series prepared by the General Secretariat, Or­
ganization of American States which surveys the 1 aws of the various 
members in matters affecting business. 

44. Immigration Act, S.C. 1976-77, c. 52, s. 10 (c). 
45. Imm1grat1on Regulations, SOR/78-172, 1978 Canada Gazette Part II, p. 

757, s. 18 and 19, as amended by SOR/84-849, 1984 Canada Gazette Part 
II, p. 4075. 
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States the right to ask for an authorization at a port of entry. The inmi­

gration officer who delivers the permit must consult an officer of the Na­

tional Employment Service responsible for the employment sector chosen by 

the applicant.46 This economic evaluation may be justified if its purpose 

is to avoid a serious disruption of the internal market, which would 

threaten the livelihood of both national and non-national self-employed. 

The same process may, however, be managed with a protectionist intent that 

would seek to discourage the foreign competitor.47 

When barriers to entry have been overcome, the self-employed alien is 

confronted with the conditions relative to the right to pursue specific 

professional activities. 

The Conditions Attached to the Right to Pursue Specific Professional Acti­
vities 

The definition and implementation of these conditions often involve an 

active role for professi anal associ ati ans. Three types of conditi ans are 

usually encountered: recognition of qualifications, financial guarantees, 

and conditions of practice. The host country will justify these restric­

tions in the name of consumer protection, health and public safety consid-

46. Id., s. 20(4). The preliminary transcript of the projected Canada­
U:-s. Free Tr4de Agreement provides that s. 20(5) of the Regulations 
will be applied to facilitate access to Canada for American business­
men. S. 20(5) gives an inmigration officer to power to issue an em­
ployment authorization if the applicant is seeking employment pursuant 
to an international agreement entered into by Canada. 

47. The right to mobility may be counterbalanced by a prohibition to use 
corporate names, for instance, which would often make mobility a 
pointless exercise. 
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erations. The argument is not unfounded. The European Court of Justice 

has repeatedly acknowledged the right of member states to impose restri c­

ti ons on the freedom of establishment and the freedom to provide services 

where such restrictions have as their purpose the application of profes­

sional rules justified by the public good, in particular rules relating to 

organization, qualifications, professional ethic, supervisions and liabili­

ty; they are permitted, however, only to the extent that a member state has 

no other means of protecting its legitimate interest.48 In federal states 

such as Canada and the United States, such restrictions are to be found on 

a state or provincial basis.49 

The barriers relating to professional qualifications create difficul­

ties with respect to recognition of° foreign diplomas and of professional 

training; through such barriers, governments may also impose supplementary 

conditions even where an equivalence of previous academic background and 

training has been recognized. These supplementary terms may involve addi-

48. For a recent case dealing with the legal profession, see Ordre des 
avocats du Barreau de Paris vs Onno Klopp, case 107/83, July 1984. 
The case and ,ts s1gn,f1cance with regard to the right of establish­
ment and the freedom to provide services is dis~ussed in Common Market 
Law Review vol. 22 (1985) pp. 736-751. 

49. M.J. lreb1lcock, et al., "Provincially induced barriers · to trade in 
Canada: a survey", ,n M.J. Trebilcock et •al. (ed.), Federalism and 
the Canadian Economic Uni on, Ontario Econom1 c counci 1 , 1983, p. 243; 
J.B. Laskin, "personal mobility in the United States and the EEC", 
ibid., p. 456. 
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tional vocational training, a probation period or a number of years of ex­

perience in the country of origin.SO 

The national treatment rule is not sufficient in this case to ensure 

the movement of providers of services. Application of the rule can effec­

tively remove barriers to entry where discrimination is involved, but it 

also requires the non-national applicant to begin his training all over 

again, because it applies precisely the same conditions to him as to natio­

nals. The principle of equivalence through mutual recognition of diplomas 

and training, based on minimal common or supra-national standards, is in­

troduced to mitigate the discriminatory effect of a stringent app 1 i cation 

of national treatment. 

Financial guarantees are expected in order to protect the local consu­

mer and to ensure confidence and credibility. Deposits, compulsory insu­

rance, a requirement to create a business base in the host country may be 

sought in order to give to the national legal process the means to enforce 

its rules upon the property of the non-national applicant.51 

An assortment of other rules may be added as well that relate to the 

actual practice of a profession or activity. We mention language require-

50. Japan is reported recently to have opened its doors to foreign lawyers 
on the condition that they have 5 years I experience in the law of 
their country, but they may only advise foreign clients on non-Japa­
nese legal matters. 

51. Articles 1702 and 1703 of the Canada-U.S. Free Trade Agreement libera­
lize the provision of financial services in each country by institu­
tions of the other, but subjects such liberalization to 11 normal regu­
latory and prudential 11 considerations. See also supra, note 49. 
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ments, the regulation of advertising and quotas. A government will some­

times require a self-employed non-national to deal with his national 

clients in the official language of the country (or one of the official 

languages), at least in formal settings such as the language of contracts, 

so that all parties to a transaction are clearly aware of their obligations 

and to prevent a non-national with powerful economic leverage from estab­

lishing unfair terms of trade.52 Advertising in certain sectors, such as 

the legal profession, is tightly regulated; often the state seeks to justi­

fy such regulation by referring to the danger of dilution of the quality of 

professional services in the wake of unlimited commercialization.53 The 

national treatment rule, in this context, would not allow a self-employed 

non-national to claim better conditions than his local competitor, even if 

those conditions obtain in his own country. 

Quotas are used to restrict the number of individuals admitted to a 

professional association, or, once admitted, to practice in a country or a 

part of that country, even if the candidates satisfy all other require­

ments. This barrier may be selectively opposed to non-nationals, or may 

uniformly apply to national applicants as well. A government may use quo­

tas to distribute professional services over the entire territory of its 

jurisdiction and therefore avoid a high concentration of services in the 

52. For a development of this question in the Canadian context, see below, 
pp. 63-65. 

53. In Canada, such regulations vary considerably from one province to the 
other. For Quebec, see R.R.Q. 1981, c. B-1, r. 11. 
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major cities with a corresponding scarcity in remote areas. As with all 

other barriers to trade, this one may be employed with a protectionist in­

tent. 54 

This also holds for our third category, concerning the more general 

conditions of stay. 

General conditions of stay 

The terms of residence offered to non-nationals are determined by the 

extension a country is willing to give to the national treatment rule. 

Even if the barriers to entry and to professional practice are removed, the 

conditions of residence may well present such difficulties to non-nationals 

that they may be dissuaded from providing their services in the host coun­

try. 

Among such conditions, mention can be made of the right to contract 

and to litigate, the right to acquire property, the non-national 's fiscal 

status and his or her access to social security. As a group, they make up 

the general legal and economic conditions which permeate the relationship 

between the non-national and the host country. 

54. Such quotas are encountered particularly in the field of medicine: 
see below, note 56, for a discussion of the situation on Canada. 
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The rules defining those conditions are traditionally reserved for the 

government's discretion. Legitimate national values may justify a prohibi­

tion of the sale of land to aliens or non-residents, for example.55 Spe­

cial rules will continue to be required because of the non-national 'stem­

porary presence in the country, but it is to be expected that an interna­

tional regime of liberalization of the flow of services would make it more 

difficult, if not impossible for general access to national economic and 

legal systems to be dependent on such criteria as citizenship or residence. 

B) Levels of Liberalization 

The three categories of restrictions we have identified may be the ob­

ject of different levels of liberalization. These levels are important be­

cause they determine the objectives in terms of actions to be taken; they 

may be encountered more or less clearly in any attempts at economic inte­

gration. Within the context of Canadian federalism, for instance, S. Ro­

gers-Magnet and J. Magnet write that, to ensure complete mobility, it is 

not enough to erase visible barriers; social services must also be com­

parable, and at a third level pensions must become portable.56 There is a 

gradation here that goes from elimination of barriers specifically designed 

55. For a good comparative survey on this point, see J. Weisman, "Restric­
tions on the Acquisition of Land by Aliens", (1980) 28 Am. J. of 
Comp. Law 39. See also E. James Arnett, "Which investors are "Fo­
reign" LV Canadian Bar Review (1977) p. 231. 

56. S. Rogers-Magnet and J. Magnet, "Mobility Rights: Personal Mobility 
and the Canadian Economic Union", in Perspectives on the Canadian Eco­
nomic Union, vol. 60 of the studies for the Royal Conm1ss1on on the 
Economic Onion and Development Prospects for Canada, Univ. of Toronto 
Press, 1986, 195-270, at 205-206. 
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to block or limit international movement (inter-provincial movement in this 

case) to a second phase of coordination of different national regul ati ans 

and finally to the emergence of a body of convnon rules, either through the 

convergence of nati anal ( or provincial) 1 aws or through the creation of an 

effective supra-national regime, specially designed to facilitate interna­

tional movement. 

This process of gradual change may or may not be due to a so-cal led 

spi 11 over effect, where the gains derived at one level induce countries to 

accelerate the pace of change, but it is clear that no determinism should 

be postulated. Political will controls the process and may halt it or de­

crease the commitments it entails. International economic integration on a 

widening scale is not a predetermined characteristic of the next century. 

It should be freely chosen by governments and public opinions if it appears 

to them that it would lead to a more optimal allocation of resources and 

values. What follows therefore is not a road map for the future, but a 

description of the essential stages of integration should that option be 

chosen and pursued along the lines contemplated by the present government 

of Canada. 

In the Treaty of Rome, the major objectives with respect to services 

are the suppression of those restrictions to e~tablishment and the trans­

border provision of services which are based on the nationality of the per­

sons offering those services, the mutual recognition of diplomas and certi­

ficates of professional training, and finally the coordination of legal, 
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regulatory and administrative rules of the member states of the European 

Community concerning access to self-employment.57 

Once again, each of those objectives relates to a different degree of 

integration in a process similar to that described above. As already men­

tioned, the suppression of nationality-based barriers does not ensure 

national treatment. At most, this will only take care of the overt and in­

tended forms of discrimination, while leaving intact all barriers having no 

apparent bearing on nationality, but whose principal effects are discrimi­

natory on national lines. 

National treatment is attained at a second level of integration, when 

governments are not content with the disappearance of barriers which have 

been specifically designed to block trans-national integration. At this 

point, States must not only cease and desist from this particular form of 

economic warfare, they must begin to take further measures in order to fa­

cilitate integration. National legal choices become oriented by the grea­

ter weight of the international legal order, even in areas having traditio­

nally little to do with external relations. 

Education, for example, a core state function primarily of domestic 

concern, becomes increasingly affected by rules governing the international 

recognition of diplomas. The point is that at this level the whole of do­

mestic law becomes a potentially legitimate concern of international agree­

ments. While at the first level, governments only seek to remove the nor-

57. Art. 52(1), 57 and 59(1) of the Treaty. 
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mative barbed wire, the asperities created to insulate national legal sys­

tems from each other, an inter-systemic dialogue is established here and 

national rules are made compatible to each other, in that they begin to 

"speak" to each other in a common language. Trans-national legal linkage 

becomes a new value in itself attached to internal legal decision­

making.58 

The third and ultimate level of the legal dimension of integration 

goes beyond the reciprocal acceptance of national differences within a mi­

nimal common set of standards. It is characterized by the emergence of a 

new relationship between national and international law. The traditional 

relationship is inverted and the former becomes clearly subservient to the 

latter. This may be attained by a firmer alignment of national rules to 

the point where autonomous decision-making is only nominal, or by the com­

plexification of an international legal order which gradually reduces and 

replaces the material domain of national choices. 

Mutual recognition of diplomas would here be replaced by a single uni­

form set of rules applicable in the internal law of all member States of 

the proposed economic union. At this point, of course, integration is so 

advanced that national sovereignty in particular fields is significantly 

eroded. 

58. Some commentators of the new Single European Act have written that the 
focus of concern in the EEC, in many fields, has passed from national 
barriers to national non-barriers, that is to rules whose principal 
weakness is not their hostility to international integration, but 
their diversity itself: N. Forwood and M. Clough, "The Single Euro­
pean Act and Free Movement", (1986) European Law Review 383, 385. 



- 59 -

While conceptually distinct, these levels of integration often overlap 

in practice and they inter-relate differentially as well with the catego­

ries of restrictions discussed previously. This means that each attempt at 

trans-national integration presents a unique mix of these factors and holds 

a different position in the spectrum of possible departure from traditional 

State sovereignty. 

It is not surprising, therefore, that a working party of the OECD 

should mainly be concerned with the first two levels of integration.59 

The Treaty of Rome contemplates a process for change leading to the objec­

tive of political integration. Open-ended provisions such as those mentio­

ned60 imply a continued erosion of national decision-making. The proposed 

free trade agreement between Canada and the U.S. lies somewhere in between: 

the commitment to liberalize service-related persona 1 mobility 1 ays some 

important groundwork but largely consists of an agreement to further nego­

tiate on this matter, and the ultimate outcome may or may not have far­

reaching consequences, once it is made cl ear in both countries what those 

consequences might entail. 

Federations, of course, form another class of attempts at economic and 

legal integration of initially dissociated political units. These attempts 

have achieved variable success. 

It has often been noted of the Canadian federation, in particular, 

that in some ways it is already less integrated than international expe-

59. OECD, Working Party of the Trade Conmittee, The Elements of a Concep­
tual Framework for Trade in Services, Dec. 16 1985, 18 p. 

60. Supra, note 57. 
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riences, such as the European Conmunity, where distinct sovereignties have 

not been abandoned. To the Canadian experience we now turn. 

The Canadian Constitutional Constraints 

The present state of Cana di an constituti anal 1 aw relating to the in­

ter-provincial mobility of Canadian citizens is well known. While there 

are no barriers to physical entry into a province such as might be opposed 

to aliens at the international border, the right to provide trans-provin­

cial services and the right of establishment are subject to a great number 

of impediments which may in practice be fatal to hopes of access to an out­

of-province market. 

With the exception of those industries which are wholly within the 

range of federal law, such as banking, navigation and shipping, or interna­

tional and interprovincial transportation and communication, the provinces 

have much the greater share of the constitutional authority to regulate 

most professions, services, and industries. This has resulted in varia­

tions in licensing requirements, and sometimes prohibitive costs to mobili­

ty resulting from the non-portability of qualifications. 

In other relevant areas, provincial powers are also important. The 

jurisdiction over education is exclusively provincial, while power over im­

migration, social security, taxation, and linguistic law are shared with 

the federal Parliament and government. 
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The question is how long this heterogeneous state of affairs shall 

last, in the face of a perceived need of greater international integra­

tion. Can the present level of autonomous provincial decision-making long 

survive a free trade agreement with the U.S. or a reinforced GATT? 

Already, potentially ominous signs for the provinces are appearing. In the 

softwood lumber dispute with the United States, the provinces had to agree 

to a uniform cross-Canada solution that would satisfy our foreign partner. 

The provinces had a significant opportunity to influence federal policy, 

but in return they had to reduce their options to the one that would be ac­

ceptable to other provinces, to Ottawa and to Washington. 

A similar degree of flexibility may be taken away in other contexts. 

The recent GATT ruling on beer and wine marketing in Canada will force the 

provinces once again to align themselves more closely with each other and 

with the federal government in a manner that is compatible with the inter­

national commitments of the country. The provinces had already undertaken 

to modify their practices in this matter during the Tokyo Round. The fact 

that they did not live up to that commitment means that the international 

co11111unity now expects international law to exert greater pressure on them 

to integrate their rules both within Canada and with the outside world. 

The American government has taken the same stance with respect to free 

trade. Time and again, its representatives have stated that the provinces 

must be effectively bound by Canada's international commitments for free 

trade to remain an attractive proposition to the United States. In the 

specific case of services, the proposed free trade agreement intends to 
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follow up on the initiative of Canadian and American architectural associa­

tions which have tried to open access to both countries for their members. 

The example of architecture is explicitly mentioned in the proposed agree­

ment. The Royal Architectural Institute has negotiated with its American 

counterpart and some results have been achieved. Perhaps other profession­

al associations will follow. It is significant, from the standpoint of Ca­

nadian federalism, that these national associations have undertaken inter­

national negotiations on matters covered by provincial law. Presumably, 

a corrmon Canadian position is presented by the national association. Pro­

vincial governments can be expected to support and implement the corrmit­

ments that the provincial architectural associations agree to. The agree­

ments reached will eventually become international law because they will be 

confirmed by the free trade regulatory scheme. Thus, while provincial gov­

ernments may agree at this point to harmonize and merge their respective 

positions, they may find that when the new scheme does not serve their 

interests, they will have lost the autonomous decision-making capacity to 

opt out or to modify their corrmitments. 

A greater interface be-tween provincial and international law flows 

from this process of international integration. Constitutional law media­

tes that relationship, but where international integration is perceived as 

a public good whose legitimacy is rising, and where it is perceived that it 

catalyzes the completion of internal economic union, the result may not 

only be greater alignment of provincial law with the law of other provinces 

and greater compatibility with international law, it may also signal a 

trend to re-interpretation of federal economic powers at the expense of the 
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provinces, so that both extern a 1 and i nterna 1 integrations can proceed si -

multaneously and harmoniously. 

Many courses are open, and there is no single pre-determined constitu-

ti ona 1 avenue to economic integration. Provinces which would consider 

blocking the process of voluntary harmonization, however, will have to eva­

luate the consequences of their refusal on the evolution of constitutional 

jurisprudence. Already, the Supreme Court has shown a willingness to rede­

fine the depth of s.91 (2) of the Constitution Act, 1867.61 In Australia, 

in a recent semi na 1 case on a re 1 ated matter62, the High Court consented 

to become an active instrument of the integration of domestic law with 

international law in order to overcome the reluctance of federated states 

to cooperate in this process. The legal technique chosen there was the 

expansion of the federal power over external relations. The following view 

was expressed by Murphy, Justice, of the High Court63: 

" ... along with other countries, Australia's domestic 
affairs are becoming more and more involved with those 
of humanity generally in its various political entities 
and groups. Increasingly, use of the external powers 
will not be exceptional or extraordinary but a regular 
way in which Australia will harmonize its internal or­
der with the world order. ( ... ) Under the Constitution 
Parliament has the authority to take Australia into the 
"one world", sharing its responsibilities as well as 
its cultural and natural heritage." 

61. See, for example, the uncontradicted and trail-blazing dissent of 
Dickson, Justice (now Chief Justice) in Attorney General of Canada v. 
CN, (1983) 2 S.C.R. 206. 

62. 'Commonwealth v. Australia, (1983) 57 A.L.J.R. 450. 
63. Ibid, 505. 
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Murphy Justice further discussed the preservation of Australian for­

ests as a matter which could pass from State to Commonwealth jurisdiction 

in the event of increased international concern over continued depletion of 

the global environment. 

In Canada, there is no specific allocation of constitutional power 

over external relations, but this only means that other points of access of 

international law to the domestic legal system must be found. In a context 

of increased international economic integration, the likely candidate is 

s. 91(2). This would NOT involve a reversal of the Labor Conventions Case, 

merely a new application of it. A greater range for federal power over 

trade and commerce would bring a corresponding rise in the treaty - ap­

plying legislative power of the federal Parliament. The result would be a 

draining of provincial power, not through convergence of provincial laws, 

but through an outright reallocation of constitutional power by the Supreme 

Court as a product of the reinterpretation of existing heads of jurisdic­

tion.64 

Thus, constitutional law inhibits both inter-provincial and inter­

national integration at present, but the increased importance of such inte­

gration on the social and political agenda might well change the picture so 

completely over time that constitutional law might well become an active 

agent of integration. 

64. Neither is a reversal of the Labor Conventions case altogether out of 
the question: Macdonald v. Vapor Canada, (1977) 2 S.C.R. 134. 
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Before moving to the next section, we examine the specific case of 

language legislation, where special factors are at work which (may) in­

fluence the free movement of people despite greater bilateral or multila­

teral integration of the Canadian econo111Y and legal system. 

International Mobility of Persons Involved in Trade in Services and Lan­
guage Legislation in Canada 

It is an established fact that language laws can create barriers to 

the right to practice a profession in a given country. Canadian provincial 

law, in particular, often requires in many respects a working knowledge of 

the language spoken by most residents of the province. This can be so even 

in cases where such knowledge does not appear necessary for the purposes 

for which mobility is sought. 

The extremely controversial nature of language legislation in Canada, 

and more speci fi cal ly in Quebec, means that the Canadian federal and pro­

vincial governments would probably be wary of entering into international 

commitments that would have an impact on language legislation. As well, 

the re-allocation of legal power over the economy through the courts (a re­

interpretation of the Constitution which would amount to an informal con­

stitutional amendment) would probably stop short of stripping a province of 

its discretion over the linguistic aspect of the activities of the private 

sector. Such matters as the language of contract, the language of profes­

sional services, the language of the workplace, would probably remain a 

provincial responsibility for a long time to come, even if certain sectors 
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where these rules applied were strongly linked to the international econo-

11\Y. 

The recent constitutional proposal known as the Meech Lake Accord 

would give the province of Quebec the status of a "distinct society". It 

is still unclear what precise legal content should be ascribed to this con­

cept, but if it is to have any at all, that content would presumably have 

some linguistic connotations. Thus, the originality of Quebec language 

legislation could be buttressed by the Accord, if it becomes constitutional 

law. 

Quebec is different, whether its "distinct society" is constitutional­

ly recognized or not, because its principal language is other than the com­

mon language of the rest of North America, which also happens to be at pre­

sent the language of international business. As long as the French lan­

guage is preserved and used in Quebec, social unrest may flow from an at­

tempt at international economic integration which would be insensitive to 

the delicate nature of social issues of this kind. 

The Quebec requirement that professionals seeking a license to prac­

tice in the province must have an "appropriate knowledge" of French is con­

tained in Bill 10165. Already, the Conseil de la langue fran~aise has ex­

pressed its fears about the impact of Canada-u.s. free trade on such a re­

quirement66 . 

65. Charter of the French language, L.R.Q. 1977, c.c-11, s.35 and 41. 
66. M. Sparer, "L1bre-echange et droit linguistique", Conseil de la langue 

fran~aise, Notes et documents, no 60, 1986, at 42. 
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Conclusion 

Ensuring total freedom of movement for those persons involved in the 

international delivery of services is obviously not an easy task. The pro­

blems encountered, from entry into the territory to the actual practice of 

a particular profession or activity and the general conditions of stay, 

raise sensitive issues and cannot be solved in an expeditious and simple 

manner. Depending on the intended 1 eve 1 of trade 1 i bera 1 i zat ion, more or 

less complex solutions can be envisaged, ranging from outright prohibition 

of certain actions to bold transfers of competence from national to supra­

national authorities. In view of the practical impossibility of moving at 

once from the present situation to one of tota 1 freedom of movement for 

persons involved in trade in services, the most urgent task for the moment 

is to develop some kind of step-by-step approach for dealing legally with 

such problems. 

SECTION 4: PROPOSALS FOR A GRADUATED NORMATIVE APPROACH 

We have emphasized previously that norms designed to ensure the free 

movement of persons involved in the transborder delivery of services must 

necessarily take into consideration the nature of the problems raised 

(types of obstacles as well as their justifications), the geographical 

scope of application of the proposed norms (bilateral, regional, worldwide) 

and the level of economic integration pursued (free trade, customs unions, 
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conman market). Furthermore, because economic integration is essentially a 

dynamic process, such norms can hardly be put in place without some views 

regarding their future development. Indeed, as pressure is growing in 

various quarters to adopt rules that would allow for the free movement of 

services in bilateral and regional settings, as well as world-wide, there 

is an urgent need to develop a graduated normative approach that could 

serve as a model for the realization of the desired objectives. For a 

country like Canada, involved simultaneously in both bilateral and multi­

lateral trade negotiations, it could also serve as a useful tool to achieve 

greater consistency and rationality in its interventions. 

Having in mind the typology of problems described in the preceding 

section, we shall now consider in this last section the various legal ins­

truments that can be used to ensure the free movement of persons involved 

in the transborder delivery of services, together with their consequence 

from a systemic point of view, moving from the most basic approach that can 

be envisaged in a multilateral world-wide arrangement to more sophisticated 

approaches that can be developed in smaller, more integrated groupings. 

The GATT Framework 

It is sometimes suggested that the easiest way to implement free trade 

in services at the world level would be to simply transpose the GATT prin­

ci p 1 es and ob 1 i gat ions to services. But apart from the fact that such an 

initiative meets with serious resistance from many contracting parties -

particularly developing countries - who consider that trade in services has 
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quite different implications in terms of economic, political and cultural 

impact than trade in goods - difficulties also arise because the GATT text, 

in itself, leaves a number of problems unanswered when it is applied to 

trade in services. At the Punta del Este ministerial meeting, which offi­

cially launched the Uruguay Round of trade negotiations, a last minute com­

promise opened the door to the discussion of services-related problems out­

side the GATT, but under a single negotiating corrmittee simultaneously re­

sponsible for trade in goods discussions, leaving for later the question of 

how to relate the results of their negotiations on services to the GATT 

structure. 

If the solution eventually retained is to incorporate the proposed new 

rules directly into the General Agreement, through a formal amendment, this 

has a certain number of implications. First of all, since such an amend­

ment can only come into force, according to article XXX of GATT, when two­

thirds of the contracting parties have assented to it, it means that only 

the most basic type of framework acceptab 1 e to the greatest number of 

states can be envisaged. We shall come back 1 ater to that. Secondly, it 

means that serious work will have to be done in order to reach agreement on 

a common definition of services: the great number of states involved, the 

disparity of interests and means between them, make it all the more diffi­

cult to agree on a definition acceptable to all the contracting parties; 

yet, in the absence of such a definition, it is difficult to see how true 

reciprocity could be achieved. Finally, incorporation of the new set of 

rules on services into the GATT means that the conflict resolution mecha­

nism for trade in services problems will be that of GATT and nothing else. 
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If, on the other hand the contracting Parties decide to proceed with a 

distinct agreement somewhat along the lines of the codes agreed upon during 

the Tokyo Round, the implications are quite different. First of all, a 

services agreement would in that case constitute a self-contained agree­

ment, which means that a separa~e consultation and dispute resolution mech­

anism would be required. Secondly, to the extent that it would come into 

force, upon signing and ratification by a minimum number of states - twenty 

for example - chances are that the level of obligation envisaged would go 

further than if the rules on trade in services were integrated in the GATT 

itself, if only because of the small er consensus required. Thirdly - and 

this is essentially a consequence of what precedes - it could easily end up 

as an agreement between developed countries - and perhaps some newly indus­

trialized ones - judging from the attitude of most developing countries. 

And finally, if this were to be the case, it could contribute to the gradu­

al demise of GATT as a world-wide instrument. If we add to this last con­

clusion the fact that an important part of the market for trade in services 

is to be found precisely in the developing countries, then it must be ad­

mitted that an agreement which is intended to be world-wide in scope but 

that would end up as some kind of inter-regional agreement between Europe, 

North America and some Pacific Basin countries, does not present as much 

interest as an agreement integrated within the GATT itself. 

Assuming that the GATT amendment is the solution that prevails, what 

does it mean now with regard to the free movement of persons involved in 

the delivery of services? The basic obstacle to entry into a country's 

territory is normally to be found in the limitations imposed by its inmi-
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gration act and regulations. In the case of Canada and the United States, 

as we have seen, this refers back to provisions that are intended either to 

exclude certain categories of persons for security, health or economic 

reasons, or else to control the stay of certain other categories of persons 

who are admitted for a limited period of time or under specific conditions 

with an entry permit or visa.67 Free trade, or even freer trade, in ser­

vices can hardly take place if those who supply the services cannot enter 

the potential importer I s territory, or enter under such conditions, that 

the result is essentially the same: they are prevented or inhibited from 

selling their services. On the other hand, eliminating all controls at the 

frontier is impossible, particularly at the world level; even in the Euro­

pean Community, as pointed out, restrictions based on public order, public 

security or public health are accepted. However, in a context where coun­

tries are basically free to impose whatever restrictions they see fit on 

the entry of foreigners, it is a very big step if only to obtain agreement 

that restrictions be limited to those that can be justified on such grounds 

of public order, public security or public health. 

Indeed, it can be seriously questioned whether it is possible in the 

present GATT negotiations to reach a consensus on the principle itself that 

persons involved in the delivery of services are allowed to enter each con­

tracting party 1s territory without restrictions, save for those agreed upon 

in advance. Such a possibility raises, in the eyes of developed countries 

in particular, very difficult problems in terms of control of migra­

tion.68. Thus, if one adopts a broad definition of services, so as to in-

67. See above, p. 46. 
68. In a conference in Washington in September 1987, Sylvia Ostry, Cana­

dian Ambassador for the GATT Multilateral Trade Negotiations did ac­
knowledge that temporary entry of persons was a very sensitive topic 
for a number of developed countries. 
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elude for instance catering services or any other type of service that does 

not require a high level of formal education, one can easily imagine the 

number of persons across the world that would be glad to offer their ser­

vices in Canada, the United States or any other developed country. Natu­

rally, one could always define services so as to exclude such types of ser­

vices. But if the definition ultimately adopted applies only to special­

ized professional services essentially produced in developed countries, one 

can just as easily imagine the reluctance of developing countries to con­

clude an agreement so one-sided in its implications. Similarly, for those 

East European countries that are al ready members of GATT, it is difficult 

to see how they could let persons involved in the delivery of services 

enter their territory without being actually involved in a business rela­

tionship with one or another governmental agency. _ 

This being said, it does not mean that the recognition of some basic 

right of entry for persons involved in the delivery of services cannot be 

recognized at the GATT level. What it does mean is that the conman denomi­

nator acceptable to all contracting parties will probably consist of no­

thing more than a right of entry for a limited peri ad of ti me, subject to 

certain exclusions and valid for certain types of activities. By implica­

tion, this excludes the granting of a general right of establishment, that 

is a general right to set up a business base within any of the contracting 

parties; but the problem there is so inextricably linked to those of in­

vestment and migration that it has practically no chance of being success­

fully tackled at the world level for the time being. 
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Where does that leave us in terms of facilitating the entry of persons 

involved in the delivery of services? The gains at first sight would not 

be important, consisting essentially in a consolidation of the basic rules 

that apply in most countries with regard to the entry of foreigners for the 

purpose of temporary work, a kind of formalized standstill clause together 

with a guarantee of most-favored-nation treatment. But translating these 

rules and practices into a single principle with agreed exceptions consti­

tutes indeed an important step forward as it opens the door to i nterna-

tional supervision and the development of a new dynamic69. The real 

gains, assuming that the principle is accepted, would have to be assessed 

five or ten years later. 

However, dealing with right of entry is only one aspect of the pro­

blems associated with the free movement of persons involved in trade in 

services. A second important aspect is that of controls over the practice 

of specific professions and activities. It is one thing to admit people 

into one own's territory, it is a quite different thing to ensure that they 

are not effectively prevented from working because of so-called professio­

nal controls. These controls are quite varied, as was seen previously69, 

and while most of them are genuinely intended to protect the public, some 

aim directly at excluding foreigners, or impose conditions upon their right 

to deliver services that are manifestly intended to protect the local pro­

ducers of the same services. The problems associated with the first type 

of controls can only be solved through efforts to coordinate and harmonize 

69. See above, p. 46 ff. 
69. See above, p. 46 ff. 
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national legislation dealing with such questions: it appears hardly appro­

priate at this stage for treatment at the world level, considering the fact 

that they still raise serious difficulties in a much more integrated set­

ting such as the European Community, not to mention federal states such as 

Canada. But the second and third types of controls, discriminatory and 

protectionist in nature, should definitely be a matter of concern in an 

eventual GATT agreement on services. 

It is difficult to see why GATT contracting parties which are ready to 

open their territory for the purpose of allowing freer trade in services 

would maintain residence, domicile, or a fortiori citizenship as an abso-

lute prerequisite for the practice of a professional or semi-professional 

activity. Citizenship as such is obviously incompatible with any notion of 

free trade in services, whatever the interpretation given to it. Domicile 

and residence may perhaps be seen as a valid concern in matters of estab-

1 i shment; but with regard to the temporary entry into a contracting party's 

territory for the purpose of delivering a service, it certainly does not 

appear essentia171. In a GATT agreement on services, such requirements 

should be eliminated. 

At the same time, and in order to favor the granting of a right of ac­

cess as wide as possible, consideration should be given to the solution 

adopted in EC directive 77/249 with regard to lawyers: member states are 

explicitly allowed to require foreign lawyers to work in conjunction with a 

71. See on this article 5 of Directive 77/249 of the EC which deals with 
the freedom of 1 awyers to provide services; residence as a means of 
control is excluded. 
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local lawyer. This may be seen as an important restriction in itself; but 

at the world level, it may just be what will make the principle of freedom 

of access acceptable. It could, in other words, do for free movement of 

persons involved in trade in services what tariff negotiations have done 

trade in goods in GATT. 

The third and last category of problems associated with the free move­

ment of persons involved in trade in services concerns the general con di -

tions of their stay. Here, whether one deals with the right to contract, 

the right to acquire property, the right to appear before the courts, or 

more generally the right of foreigners under the laws of the contracting 

party concerned, the basic solution lies in the granting of national treat­

ment, as is already the case with respect to the movement of goods in 

GATT. The formulation should be somewhat different from that found in ar­

ticle III due to the differings circumstances and in order, to allow for 

exceptions or gradual implementation where necessary, but the principle of 

national treatment should be expressed clearly 72. In some cases, admit­

tedly, national treatment as it exists in one or another contracting party 

may be seen as well below expectations. Unless it does not conform to the 

minimum standard of customary international law, as sometimes happen in the 

administration of justice or when property is expropriated, there is not 

111Jch that can be done to alleviate such concern. 

72. Interesting remarks about national treatment are made in the Final Re­
port of the Task Force on Trade in Services set up by Canada. It is 
argued among other things that "the notion of national treatment as a 
general, a fortiori concept for trade in services trade is questiona­
ble." 
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What has been said so far on liberalizing the movement of persons in­

volved in trade in services at the world level may be seen as a timid be­

ginning. But if one adds to that the recourse to a consultation mechanism 

and a conflict resolution mechanism, such as those that already exist in 

GATT, and the insertion of a federal state clause such as article XXIV 

(12), particularly as it has been interpreted recently, it is an important 

beginning. Beyond the principles and rules themselves, such mechanisms and 

rules bring life to a process of economic integration that may be seen as 

moving haltingly, but nevertheless making progress. As a matter of fact, 

just to make trade in services part of that process of integration at the 

world level would be in itself progress. With the example of regional 

groupings, such as the EC, which are forging ahead with efforts to libera­

lize their trade in services, the pressure at subsequent rounds of GATT ne­

gotiations to do the same could bring about significant improvements on 

what can justifiably be considered for the moment as a timid beginning. 

The real danger, as a matter of fact, is to aim for too much, both in the 

negotiations, where it could lead to a failure to reach agreement, and in 

an eventual agreement itself, where it could lead to non-compliance. 

Regional Groupings 

In regional groupings, the free movement of persons involved in trade 

in services is easier to realize if only because of the geographic, politi­

cal, economic and cultural proximity of the member states that usually 

characterizes such groupings. Nevertheless, in those arrangements that aim 

for a low level of economic integration, such as traditional free trade 
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agreements, achieving free trade in services, and the free movement of 

persons involved in services, has never until recently been a preoccupa­

tion. 

In the non-binding declaration on services that accompanies the more 

recent Israel-U.S. free trade agreement, there is no provision dealing as 

such with the movement of persons involved in trade in services, although 

articles 2 and 3 of the declaration could be seen as covering by implica­

tion some of the problems associated with the movement of persons involved 

in such trade. Article 2 states in general terms that each party "will en­

deavor to achieve open market access for trade in services with the other 

nation", while article 3 reads: 

"Each Party wi 11 endeavor to assure that trade in ser­
vices with the other nation is governed by the princi­
ple of national treatment. Each Party will endeavor to 
provide that a supplier of a service produced within 
the other nation is able to market or distribute that 
service under the same conditions as a 1 i ke service 
produced within the first nation, including situations 
where a commercial presence within the nation is neces­
sary to facilitate export of a service from the other 
nation or is required by that Party." 

Whether and to what extent, in the affirmative, this last provision 

covers the restrictions to entry that derive from each party's immigration 

act and regulations is not quite clear. Although not a matter of national 

treatment as such, the right of entry would appear to be implicit in the 

wording of the provision as well as in the general terms of article 2; what 

is much more problematic is the position of the parties on the exceptions 

that usually accompany such a principle: we can only speculate on their 
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nature and extent. As for the restrictions that derive from controls over 

professional qualifications and practice, they can hardly be covered by the 

national treatment stipulation of articles 3 and 5 as it is usually the na­

tional requirements themselves that constitute the problem. Finally, dis­

cri mi nation in the genera 1 con di ti ans of stay appear to be covered by the 

national treatment stipulation. But there is no indication that the even­

tual granting of a full right of establishment is envisaged in the declara­

tion of principles; on the contrary, the definition of "trade in services" 

in article 1 appears to exclude that possibility ("trade in services takes 

place when a service is exported from the supplier nation and is imported 

into the other nation"). 

As a first example of a free trade agreement dealing with services, 

the Israel-U.S. one is interesting in many respects. As far as concerns 

the elimination of obstacles to the free movement of persons involved in 

services, it clearly shows the danger of relying too heavily on one basic 

principle, the national treatment principle, to solve the multi-faceted 

problems that arise. The result of this approach is that such an important 

question as the right of entry itself is not adequately treated, while ano­

ther recurring problem, that of the conditions of access to specific pro­

fessions or activities, is implicitly treated in a vague undertaking "to 

endeavor to achieve open market access 11
• A more systematic approach, 

taking more closely into consideration the nature of the problems raised, 

and expressing more clearly the goal pursued in each case, will be neces­

sary if these provisions are to be translated into effective binding obli­

gations. This is where perhaps recourse could be had to a list of specific 
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instances of di scri mi nation, such as found in the Genera 1 Program of the 

EC, and following the technique used in GATT for subsidies. As it stands, 

the declaration of principle does not go much beyond what one would normal­

ly find in a GATT agreement on trade in services. One would have expected 

also some specific reference to the problems of coordination and harmoniza­

tion associated with the right of access to professional or semi-profes­

sional activities. Even article 4, which addresses the problem of services 

regulated by political subdivisions appears weaker that the obligation im­

posed on federal states in article XXIV (12) of GATT. 

The only other example of a free trade agreement dealing specifically 

with services is the Canada-U.S. free trade arrangement of January 1988, 

which is not yet in force. However, it is already clear that this agree­

ment, if it does indeed come into force, wi 11 go much further than the 

Israel-U.S. agreement in ensuring the free movement of persons involved in 

services. Regarding entry, first of al 1, chapter 15 specifically covers 

the temporary entry of business persons, recognized professionals and 

persons engaged in sale or after-sale operations. Entry for the purpose of 

setting up a commercial presence is equally ..i.novered in chapter 14, al­

though little is said about establishment except in the provisions on tou­

rism. Concerning the right of access to specific professions or activi­

ties, it is to be facilitated through mutually agreed understandings in 

various sectoral areas, architecture being singled out in an annex as such 

an area of further development (article 1403). General conditions of stay, 

finally, are covered by the principle of national treatment as well as by 

more detailed rules to be included in sectoral understandings (article 
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1402). Although it is somewhat surprising to find that two states as close 

as Canada and the United States were unable to go further in terms of en­

suring the temporary entry and right of establishment of persons involved 

in trade in services, the fact remains that the Canada-U .s. free trade 

agreement goes beyond any other trade agreement in this area except the EC 

Treaty. 

If we compare now the Israel-U.S. agreement and the proposed Canada­

U.S. agreement in their approach to the free movement of persons involved 

in the transborder delivery of services, we are almost faced with two ex­

tremes. In the case of the Israel-U.S. agreement, the approach is very ge­

neral in nature, relying essentially on the national treatment principle in 

order to realize its objectives. Periodic consultation is the only mecha­

nism put in place to solve potential problems and further developments are 

left to a review of the working of the agreement 18 months after its entry 

into force. Chances of moving much beyond what one would expect to find in 

a GATT agreement on services, in short, appear very small. In the case of 

the Canada-u.s. agreement, on the contrary, just about every possible means 

of ensuring the free movement of persons involved in trade in services is 

included, and potent institutional mechanisms are put in place to make sure 

that real progress in that direction is realized. But all this is done in 

a rather confused manner and it remains unclear how a right of conmercial 

presence can be included whi 1 e temporary entry itself is made subject to 

national measures "ensuring border security and protecting indigenous 

labour and permanent employment" (art. 1501). Similarly, the emphasis put 
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on sectoral negotiations, including the three annexes on architecture, 

tourism and telecommunications and computer services, and the projected 

annex dealing with the transportation sector, is somewhat baffling. In the 

case of architecture, for instance, it builds upon the work of two profes­

sional bodies which are in the process of reconmending mutually acceptable 

standards regarding education, examination, experience, codes of ethics and 

professional development; on the basis of their reconmendations, the 

parties will encourage adoption of necessary legal changes by the states 

and provinces leading to mutual recognition by no later than 1990. What 

11 encourage 11 means by reference to "not later than 11 1990 is not cl ear; what 

leaves no doubt, however, is that such an understanding cuts into some very 

sensitive areas of provincial jurisdiction, such as education, not to speak 

of language, with the result that a real agreement could well be further 

away than expected. Whether this approach can serve as a prototype for the 

negotiation of further agreements dealing with other professions such as 

those of lawyers or accountants remains to be seen. Somehow, one gets the 

feeling that the Canada-U.S. agreement loses sight of the fact that it is a 

free trade agreement and not a common market agreement. By attempting to 

go too far too quickly, it also runs the risk of failing to deliver the 

goods. 

The truth is that in regi anal groupings such as free trade areas, 

there is a fundamental limit to their ability to implement the free move­

ment of persons involved in trade in services. That limit lies in the pol­

itical desire of the parties not to go beyond a certain level of economic 

integration. If the participating states have refused to entrust to cen-
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tral institutions the responsibility of developing uniform or harmonized 

norms where this is necessary to realize full freedom of movement, it is 

doubtful that they will acquiesce in other developments that would similar­

ly restrict their margin of action. More or less permanent negotiations 

designed to gradually eliminate obstacles to the free movement of persons 

involved in trade in services may be less threatening and yield positive 

results. But they cannot replace central institutions. If they do, then 

chances are that the parties have implicity accepted to work within the 

context of a common market rather than that of a free trade area. 

In our view, a graduated normative approach designed to ensure the 

free movement of persons involved in trade in services should concentrate, 

at the level of a free trade area, on those issues that require for their 

solution a greater homogeneity of interests and views than is normally to 

be found at the world level, without necessitating the intervention of some 

supranational institutions. Thus, regarding the right of entry, one would 

expect to find not only some fairly explicit rules concerning the right of 

entry for a short period of time, but equally some basic rules addressing 

the issue of entry for the purpose of setting up a more permanent basis 

within the country, that is entry for the purpose of establishment. Ques­

tions such as who exactly benefits from the right of entry, what exceptions 

apply to it, what kind of control, if any, is exercised over the presence 

of nationals of other member states, must be answered in a clear manner. 

Conditions of access to the practice of a particular profession or activity 

that are directed (as such) at nationals of other cou~tries should be elim­

inated and some general standard is needed for assessing the compatibility 
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of regulations designed to protect the public with the agreed goal of freer 

trade in services. As long as the member states object to the setting up 

of central institutions that have the power to establish binding rules ap­

plicable to them, care should be taken not to venture too far in the direc­

tion of coordinating and harmonizing national legislation that relates to 

the exercise of specific professions or activities. This is a very diffi­

cult matter, as evidenced by the experience of the European Conmunity, and 

in the context of a less integrated economic grouping, such as a free trade 

area, it could derail the whole effort to achieve the free movement of 

persons involved in trade in services. In the context of the proposed 

Canada-U.S. free trade agreement, furthermore, it could easily meet with 

stubborn resistance on the part of the provinces. What could and should be 

done perhaps in this area in order to facilitate the conclusion of sectoral 

agreements is the development of a model procedure for discussing the prob­

lems inherent in a specific profession or activity, a model that would be 

submitted to the competent authorities with an obligation upon them to un­

dertake negotiations in good faith upon that basis. Such a model proce­

dure, after stating the general goal of the exercise, should move systema­

tically from identification of the limits and constraints imposed, to con­

sideration of their justifications, a search for common denominators in ap­

proaching the problems encountered, an agreement on basic principles, a 

schedule of implementation and finally, in case of disagreement, an under­

taking to pursue discussions on a periodic basis. With regard to the gene­

ral conditions of stay, finally, particular attention should be paid, for 

the purpose of facilitating establishment, to the difficult problem of ac­

cess to and portability of social security benefits, the basic rule again 
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being that of national treatment. But here also, no attempts should be 

made as such to harmonize social security legislations. In the 

Canada-U.S. context, there already exist a certain number of social 

security agreements; a useful approach perhaps would be to gradually extend 

those to cover a wider range of situations. 

Now if we move up in the ladder of economic integration, to the level 

of a common market or an economic union, the greater degree of institutio­

nal support that characterizes such groupings makes it possible in theory 

to aim for the elimination of all obstacles, direct or indirect, voluntary 

or involuntary, to the free movement of persons involved in trade in ser­

vices. As mentioned before, however, it is not an easy task. Even in a 

federal state such as Canada, full freedom of movement for professionals is 

not yet a reality. In the European Community, progress has indeed been 

rea 1 i zed in that direction, but by comparison with the free movement of 

goods, it remains an elusive goal. This makes it all the more important to 

understand the process of economic integration in this particular area. 

In section 2 of our study, we discussed the EC's approach to the free 

movement of services and the right of establishment. It is a two-pronged 

approach that prohibits, on the one hand, all forms of discrimination, and 

on the other requires the member states to harmonize their laws and regula­

tions. The first type of measures are part of what has been termed a nega­

tive integration process - that is a process based essentially on prohibi­

tions - while the second type of measures are seen as part of a positive 

integration process, a process that relies on recommendations, directives 
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or regu lat i ans. As we move up the economic integration ladder, the em­

phasis on negative integration in the earlier stages switches to positive 

integration in the later stages. At the level of GATT, thus, free movement 

of persons involved in trade in services is essentially a matter of inter­

dictions (non-discrimination), with some weak recourse to positive duties 

(transparency requirements) and a low level of institutional support 

(GATT's conflict resolution mechanism). Moving up to the level of a free 

trade area, interdictions tend to become more detailed while positive inte­

gration measures occupy more room, with the active support of some form of 

permanent consultation and review mechanism; it is usually left to the 

latter to hear complaints by member states where no specific conflict reso­

lution mechanism is available. At the level of a common market or an eco­

nomic union, finally, any type of action by the member states that is in­

compatible with the goal of free movement is prohibited and this prohibi­

tion is implemented by a very effective integrating device, that is, a 

binding tribunal. Positive integration measures for their part gradually 

develop into a comprehensive set of conmunity rules at the initiative of 

central institutions, with powers of their own, which supersede those of 

the member states73. 

The difficulty that arises with the gradual move from negative inte­

gration to positive integration is that it calls for lengthy negotiations 

between the parties every time a new intervention is envisaged. The diffi­

culty is even greater when the decision to go ahead must be taken unani -

73. See in general on this question George Close, "Harmonization of laws: 
use or abuse of the powers under the EEC Treaty?'' (1978) European Law 
Review, p. 461. 
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mously. Until very recently, this was the case in the European Community, 

with the result that the adoption of directives for the purpose of imple­

menting free trade in services in general, and free movement of persons in­

volved in services in particular, has lagged seriously behind schedule. 

The decision to accelerate the process by making greater use of majority 

voting, while yielding some results, does not appear to have solved all the 

problems.74 Indeed, one gets the impression that the efforts made to 

coordinate and harmonize national legislations have involved the Community 

in an irrmense legislative task. And what is worse, point out C.J. Berr and 

Louis Reboud in a recent article, the Community may never see the end of 

its efforts as new obstacles will inevitably replace those that have disap­

peared.75 Instead of trying to control each new obstacle that is created, 

they suggest that a more useful approach could be to consider first the 

basic goals and objectives that lie behind the multiplicity of modes of in­

tervention of the member states, to determine afterwards what is nego­

tiable, and then only to attempt to coordinate the action of the member 

states. This analysis is interesting in that it appears to reflect at 

least in part some of the conclusions of the Commission itself in its White 

Paper on the Completion of the Common Market, particularly where it affirms 

that a minimum recourse should be had to coordination and harmonization of 

national interventions, and a greater stress put on "home country con-

74. C.J. Berr, Louis Reboud, "Pour une politique communautaire des servi­
ces", Revue du Marche commun (1985), p. 264. 

75. Thus, a proposed d1rect1ve on the mutual recognition of diplomas in 
the field of architecture was blocked during 17 years by Germany be­
fore being adopted in 1986: see v. Hirsch, "Marche interieur: une 
nouvelle impulsion grace a l'Acte unique?", Revue du Marche Commun, no 
303, 198 7, p .1 
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trol". Such conclusions apply perfectly well to the strategy developed in 

the EC in order to realize the free movement of persons involved in trade 

in services. 

One can go further and suggest that they effectively set a 1 imit to 

the gains to be realized through economic integration. To the extent that 

the dynamic of economic integration requires the gradual el i mi nation of 

barriers to trade in goods, services and capital, as well as the free move­

ment of workers and a certain degree of legislative harmonization, there is 

likely a point beyond which increasing uniformity in the modes of interven­

tion of the member states, in their economic and political culture so to 

speak, brings about diminishing economic returns. If diversity and spe­

cialization is the name of the game in international trade, and this is 

brought about by comparative advantages determined not only by a country's 

specific endowment in capital and labour, but also to a large extent by the 

way its government intervenes in the society and economy, there are indeed 

reasons to fear that a constant push towards greater uniformity may eventu­

ally cause greater harm than good. In our graduated normative approach de­

signed to ensure the free movement of persons involved in trade in ser­

vices, therefore, uniformization of national interventions is not consid­

ered as a goal to be pursued in itself. 
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CONCLUSION 

To sum up, it appears to us that the following points must be kept in 

mind in approaching the task of implementing free movement of persons in­

volved in trade in services, whether such task is to be achieved bilateral­

ly, regionally or multilaterally. First of all, it must be clear that the 

task is not one that can be achieved simply by turning the stated objec­

tive, free access, into an operating principle. The problems encountered 

are much more comp 1 i cated than that and the little . experience we have in 

dealing with them suggests that there is danger in relying exclusively on 

broad principles to solve them. Second, it must be clear that no useful 

and effective solution can be found without proper identification of the 

obstacles that exist and their justifications. Some barriers can be elimi­

nated almost immediately, others gradually, and others will have to be ac­

cepted until new and less restrictive methods of protecting the public in­

terest can be found. Third, it appears essential to avoid fixing objec­

tives that can simply not be met. Each desired level of economic integra­

tion should have goals in this area that correspond to the political will 

of the parties and to the institutional support that is available. Lack of 

realism, here as elsewhere, often leads to the absence of compliance. In 

the recently signed Canada-U.S. free trade agreement, for instance, some of 

the objectives proposed with regard to the movement of persons involved in 

trade in services appear more typical of a conman market then of a free 

trade area, in particular those having to do with the development of mutu­

ally acceptable professional standards and criteria. If the attempt made 
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to develop such standards and criteria in the field of architecture fails, 

chances are that the further sectoral negotiations envisaged under section 

1405 will simply not take place. Fourth and last, setting up in motion a 

process of liberalization is what really matters. If the rules adopted 

favor that process, they will be judged positively; if, notwithstanding 

their intent, they hinder that process, they will be severely criticized. 

lnmediate and total success is not expected; but at the same time complete 

absence of progress could rapidly be seen as a sign of failure. 
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