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PREFACE

Canada's Copyright Act has not been revised since coming
into force in 1924. The Government of Canada through the agency
of the Interdepartmental Copyright Committee has been studying
copyright issues. In view of the complexity of the issues
underlying this important area, the Department of Communications
retained Dr. Robert E. Babe, a consulting economist, and
Professor Conrad Winn of Carleton University to prepare a study
on cable copyright liability from the perspective of Canada's
broadcasting policy.

Broadcasting Policy and Copyright Law: An Analysis of a
Cable Rediffusion Right is a unique study in that for the first
time the two subjects of broadcasting policy and copyright law
are considered as two interactive and complementary streams of
policy. This study will cause the reader to stop and consider
basic questions such as how the new Copyright Act should be
coordinated with Parliament's declaration of broadcasting policy
in section 3 of the Broadcasting Act.

Our departure point is the landmark study, Copyright in
Canada; Proposals for a Revision of the Law, written by
A.A. Keyes and C. Brunet, and published in 1977 by Consumer and
Corporate Affairs Canada. From the perspective of Canada's
broadcasting policy, Dr. Babe and Professor winn examine the pros
and cons of the Keyes and Brunet recommendations concerning
simultaneous cable rediffusion of broadcasts. They also consider
the question of alternatives to cable copyright, and in
conclusion, they advance definite recommendations as to what
should be contained in the new Copyright Act for cable
rediffusion.

Of course, the views expressed in this study are those of
the authors and are not necessarily those of either the
Department of Communications or of the Government of Canada. The
department welcomes comments from groups or individuals
interested in this study.

Department of Communications





CONTENTS

Executive Summary
Conrad Winn Hi

Chapter 1 Introduction
Robert E. Babe 1

Chapter 2 Copyright as Property
Robert E. Babe 16

Chapter 3 Property Rights in Broadcasting
Robert E. Babe 38

Chapter 4 Some Economic Issues
Robert E. Babe 76

Chapter 5 Cable Copyright, Cultural Policy and Broad¬
casting Policy

Conrad Winn 106

Chapter 6 Copyright, Federal-Provincial Relations, and
International Relations

Conrad Winn 126

Chapter 7 Administrative and Regulatory Issues
Conrad Winn 149

Chapter 8 Cable Copyright and Other Potential Rights
Conrad Winn 173

Chapter 9 Alternatives to Copyright
Conrad Winn 180

Chapter 10 Conclusions and Recommendations
Robert E. Babe and Conrad Winn 193

Appendices I, II, and III 210

Cited References 235

Index 248



ACKNOWLEDGEMENT

We would also like

William Hawkins,

Keyes was likewise of substantial assistance. 1
to thank the following individuals:

G.E. Steele, Wayne Stacey, Gerry Acton
Mark Lewis
Association

and David Macdonald of the Canadian
of Broadcasters; Michael Hind-Smith and

Bruce McDonald of the Canadian Cable TelevisionAssociation; A.D. Cameron and Donald MacLean, Department
of Communications, and Wanda Noel, consultant to theDepartment; David Long, Ministry of Transportation andCommunication, Government of Ontario; Carole Delisle,Ministère des Communications, Gouvernement du Québec;Richard Simpson, Communications Secretariat, Government

Smith, Department of Government
Utiliti^ Manitoba' Gordon Haase, Public
Roq Xjr^ Government of Alberta; and

As always w7 no^ » Washington, D.C.
purely of out own Xing1.1 err°rS/ oramissions, and foibles are

The project was carried out under the authority of Denis
Guay, Director of Regulatory Affairs, Department of
Communications while James Hum fulfilled the role of project
officer. Mr. Hum went far beyond the call of duty, providing
vital information, incisive judgments, and critical comment. We
are also grateful to Don Lytle of the Canadian Broadcasting
Corporation, who shared his considerable knowledge of U.S.
copyright practices and of culture and communications in
general. Through his published work and in person, Mr. A.A.



Executive Summary

by Conrad Winn

In April, 1977, the Department of Consumer and Corporate
Affairs published a working paper by A.A. Keyes and C. Brunet
entitled Copyright in Canada: Proposals for a Revision of the
Law. The working paper considered a wide range of questions
relating to copyright. In the field of broadcasting Keyes and
Brunet recommended that Canadian broadcasters be granted a right
to authorize the simultaneous rediffusion of their Canadian
broadcasts. Keyes and Brunet proposed the creation of a
Copyright Tribunal with authority to determine the amounts and
procedures relative to the distribution of royalties to
Canadians.

In November 1980, Robert E. Babe and Conrad Winn were
commissioned by the Department of Communications to evaluate the
strengths and weaknessès of the Keyes-Brunet proposals from the
perspective of federal broadcasting policy and other related
policies. The attached report consists of 10 chapters plus
appendices. Each chapter was written by one or other of the two
authors but reflects the substantive judgements of both. The
concluding chapter especially embodies the views of both authors,
having been revised in an interactive fashion on several
occasions.



iv

In Chapter 1, introduction, R.E. Babe identifies the two
principal themes of the report — copyright and communications.
He notes that copyright law determines the parameters for the
allowable use of and payment for copyright material. Copyright
law therefore becomes an instrument permitting government to
influence the flow of information and cultural expression in
society. Communications policy consists of a set of government
goals for society, the achievement of which is sought by means of
copyright and/or by means of many other possible instruments of
government. The traditional communications goals for Canada have
included encouraging a greater sense of Canadian self-awareness
and a greater sharing of information and expression within
Canada.

The impetus to reform copyright arises from the fact that
Canadian copyright law, modelled on the British statute of 1911,does not fully encompass newer electronic technologies. Theactive review of Canada's copyright law began with the IlsleyRoyal Commission in 1954. There followed a major EconomicCoroorit^Aff.iJ.'97, «v®ral «orks initiated by Consumer andenc^p’ssl?9 e Keyes-Brunet report was the most

The consultants were asked to undertake five tasks:
to evaluate the Keyes-Brunet proposal that "Canadiabroadcasters be granted a right to authorize thsimultaneous rediffusion of their Canadian broadcaststhe proposal to establish a Copyright Tribunal,

Canadian
the

(2)
Affairs paper,

Pros and

(3)

(4)

the
TV

to discuss
rediffusion sirability of

account such

signals and the nrotect ?? rediffusion of U.S.
purchased by Canadian statio^s^C1US1Ve broadcast rights

to assess the Consumer and Corporate A"

the type, manner, and
complexities
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private broadcasting Vere restructured by government, possibly
according to the British model. But, given the current system of
property, the CBC has an incentive, but the private broadcasters
do not, to make use of the talents of independent production
companies.

In Chapter 4, Some Economic Issues, R.E. Babe discusses
whether copyright amounts to monopoly or whether it constitutes
merely another property right. If copyright is perceived to be a
form of monopoly, it is probably logical to conclude that most
copyright laws should be weakened or abolished, not
strengthened. But, if copyright is perceived to be just another
property right, what should be done about copyright will be
judged according to how well the marketplace has contributed to
the broad goals of society.

In practice, television viewing provides a wide range of
choice so that the television programming industry does not
constitute a monopoly. viewers are normally able to choose
between stations, between different programs on the same station,
and between television and no television. Successful programs
breed imitations. Furthermore, conventional broadcasting is
being challenged by dozens of channels delivered via satellite
and by the growing videodisc market. Telephone companies,
electric utilities, and cable systems are true monopolies. It is
at best an exaggeration to suggest that copyright law bestows
upon the originators of television programs a significant degree
of monopoly.

In Chapter 5, Cable Copyright, Cultural Policy, and
Broadcasting Policy, Conrad Winn assesses the Keyes-Brunet
proposals on the basis of the principles which underlie Canadian
cultural and broadcasting policies. He observes that it is
difficult to identify these principles. The very idea of culture
is a conundrum. Is culture the activity of traditional artists
and artisans, or does it encompass all activity impacting on
values, beliefs, and identity? For practical reasons, Dr. Winn
advocates a middle range concept, which encompasses education,
religion, and mass communication along with traditional cultural
sectors such as music and publishing. Various Impediments to the
formulation of cultural policy are also discussed: the weakness
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(5) to recommend feasible alternatives to rediffusion
payments.

In Chapter 2, Copyright as Property, R.E. Babe defines
copyright as a specialized branch of property law pertaining to
the class of productive property known as intellectual property.
The rights to property are seen as a claim to monetary or
non-monetary benefits as enforced by government. Quoting the
noted 18th century utilitarian philosopher, Jeremy Bentham, Babe
observes that

Property and law are born together, and die
together. Before laws [including common
laws] were made, there was no property;
take away laws, and property ceases.

As a result of the increasing separation of ownership and control
in the modern economy and as a result of the growing importance
of knowledge and other ephemeral goods, property should no longer
be viewed primarily as a claim to physical possession.
Furthermore, property rights should normally be treated as
restricted rights. Otherwise, the unrestricted rights of some
may do damage to the rights of others.

The nature of property rights and the restrictions which are
placed upon them may change from country to country and from era
to era depending upon the types of physical or ephemeral goods in
existence and depending upon the priorities of government. Legal
definitions of property provide the environment in which economic
forces operate. Because the assignment of rights affects what is
produced, governments employ legal definitions of property as a
means of achieving societal objectives.

Governments have a special need to give careful legal
definition to property in those instances where public goods are
involved or where significant externalities arise. Public goods
or social wants are those activities such as defence or
broadcasting whose benefits are not restricted to those who
choose to pay.
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desire a
but are
produced by Canadians under
current system of property»

tn Chapter 3, Property Rights in Broadcasting, R-E. Babe

^nfîônts the inconsistency between societal objectives as

expressed in the Broadcasting Act’s commitment to Canadian

content and societal objectives as revealed by viewer préférée
for foreign-produced programs. He suggests that Canadians do

broadcasting system which enhances the sense of nation

disillusioned with the programming which is actually
the incentives provided by the

Under the current system of property, cable companies are
legally entitled to rediffuse broadcasts without compensation to
copyright owners and are entitled to delete and substitute
commercial messages, at least in the case of U.S, broadcasts.
The property rights of cable companies are somewhat circumscribed
by regulation so that CRTC permission is required,
for example, before any rediffusion actually takes place.

Under CRTC regulation, cable companies are treated like
public utilities insofar as they are enfranchised on a monopoly
basis and their rates are subject to approval. But, unlike
public utilities, cable companies are not obliged to service
unprofitable areas and their profits are exempt from direct
scrutiny. Cable television is highly profitable. For the year,
1970, Dr, Babe estimates the sum of $28.6 million as the
industry's surplus earnings, i.e. earnings over and above those
required to yield 15 percent on invested capital after tax.

The private television broadcasting industry is substantially
more profitable than cable, having pre-tax rates of return on net
assets and working capital of 45 percent in 1977 and 55 percent
in 1978. Compared to the CBC, the private broadcasters provide
relatively little Canadian content, little independently produced
Canadian content, and little Canadian content capable of
attracting large audiences.

The smaller amount of Canadian and Independent programs in
private broadcasting is attributable to two factors: the lower
c°sts of audience-catching foreign produced programs and the
hrT ProP^tty in the Canadian broadcasting system. Privatea casting could be made accessible to independent creators if



viü

, K^nimralisni, federalism, pragmatism,
Of national symbols, ^cuKur talitarian implications of
Puritanism, and the perceivcu

government involvement in culture.
, . federal cultural policy are identified.

Four principles of fede
h cultural awareness and

Ë'â'Æ““ —“ “•
broadcasting policy.

The chapter concludes that the Keyes-Brunet proposals are
consistent with the main principles underpinning Canadian
cultural and broadcasting policies. Principle # 2, which
emphasizes mass culture and broadcasting, implies that a
rediffusion right should be given the most serious
consideration. Principle #1, the enhancement of indigenous
cultural expression, is implemented in the Keyes-Brunet proposal
to protect Canadian broadcasts only. In the absence of CRTC
regulation, the copyright protection of Canadian broadcasts might
discourage the cable carriage of Canadian broadcasts. But, the
selection of channels carried by cable is subject to regulation.
Principle # 3 (more resources for Canadian producers) would be
achieved if the rediffusion right were structured so that
Canadian artists/creators/producers received higher revenues.
Principle * 4 (cultural freedom) would be achieved if special
consideration were given to Canadian artists/creators/producers
who are independent.

an
may

In Chapter 6, Copyright, Federal-Provincial Relations, and
International Relations, Conrad Winn observes that copyright

u,nder exclusive authority of the federal government.Nonetheless, the federal government may benefit by consulting the
government3. Copyright policy has implications for

interest ” ries ln which provincial governments have
become a' cata?vsrVVernmental consultation on copyrightalyst for greater provincial support for cultural
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industries and greater inter-provincial and federal-provincial
coordination of effort. At the present time, provincial views of
a cable rediffusion right are partly inchoate and partly
divided. As a result of consultation, provincial governments may
become more sensitive to Ottawa’s difficulties in reconciling
inter-provincial and inter-regional differences. Consultation
may also yield novel policy proposals. Yet, the need for
consultation should not unduly delay the long awaited revision of
the law.

With respect to international relations. Dr, Winn argues that
Canada's multilateral obligations do not rule out a rediffusion
right for Canadian broadcasts only, Canada is entitled to
protect indigenous cultural products such as broadcasts which are
not subject to the copyright conventions to which Canada has
acceded. Canada’s commitments under GATT do not prevent the
introduction of a limited rediffusion right because GATT
strictures against protectionism include many exemptions for
cultural motives.

United States reaction is likely to be less forceful than it
was in the case of the removal of tax deductibility for
advertising on U.S. border stations because the loss of revenue
represented by the Keyes-Brunet proposal is potential rather than
immediate. If Canadian cultural policy becomes more
protectionist, the U.S, government may become less resistant.
The political influence of U.S, border broadcasters may diminish
as the American government assesses the true importance of
cultural policy as compared to energy, water, and other more
salient bilateral matters. U.S, reaction to Canadian initiatives
may be attenuated in the case of an analogue outside copyright
law or in the case of copyright protection for non-commercial
broadcasts, which in practice are predominantly Canadian.

Depending on how it is interpreted, the Keyes-Brunet pro¬
posal may protect not just Canadian content broadcasts but all
broadcasts for which Canadian broadcasters hold exclusive
Canadian rights. The latter interpretation implies a copyright
provision for non-simultaneous substitution/deletion of programs
imported by cable where the Canadian broadcaster possesses sole
local rights. The U.S, government might not react as negatively
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provision

rights can

the central conclusion to be

I be
that

and simple

informal, and

formulae for the generation and allocation of payments and should
authorize only limited regulatory delegation. Simple formulae
for generating royalties from cable systems and for their
allocation to claimants will diminish the likelihood of error.
Detailed limitations on the latitude of the copyright regulatory
authority could reduce the possibility that the licensing scheme,
when administered, will depart greatly from legislative intent.

disputatious American experience
drawn is that Canadian law should provide clear

determines how these rediffusion
among copyright claimants. From the confusing

• border broadcasters pay
audiences.

for ’'non-simultaneous substitution/deletion would

consistent with the internationally recognized principle
be subdivided nationally and regionally.

in Chapter 7, Administrative and Regulatory Issues, Conrad

Winn surveys the U.S. experience with compulsory licensing in
rediffusion. Under the U.S. Copyright Act of 1976, cable systems
make payments for the right to rediffuse broadcasts, Canadian
included, and the U.S. Copyright Royalty Tribunal subsequently

revenues are to be allocated

4 ho expected because the copyright
to such a policy asmJ^ht P increased revenues from
owners of U.S. programs would *P yri,ht owners would not
their Canadian market. T

their American market because
experience a correspon 9_ their programs on the basis of
U.S. border broadcasts^ * copyright
the size

The chapter's second conclusion is that the Government of
Canada should consider exploring fully the extent to which
Canadian interests may have suffered under the U.S. Tribunal's
administration of compulsory licensing. Under the U.S. scheme,
cable companies must pay 4 times more to carry the broadcasts ofthe CBC than of those of regular American networks. Neither thisfact nor the CBC's unique ownership of many of its own programswas reflected in the subsequent allocation of royalties to theCorporation. The CBC's very small initial allocation, now beforethe U.S. courts, emerged from the Tribunal’s informal
Associatïnn „7 a

environment in which the Motion PicturethA li/n. uf A™61?0? exercised enormous influence and reaped
d 2nd ?? ben^its. If Canadian interests have beenharmed and if Parliament enacts a scheme which provides direct
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payments to American interests, it may be desirable for Cabinet
to retain authority to make the transmission of royalties to
American interests contingent on a satisfactory resolution of
royalty allocations under the U.S. scheme.

in Chapter 8, Cable Copyright and Other Potential
Rights, Conrad Winn suggests that future technological innovation
will stimulate a demand for new rights and that a rediffusion
right should be constructed so as to exclude undesirable
characteristics which could be turned to later as precedents.
Seven principles are suggested: (a) priority for Canadian
matter, (b) incentives for products providing social benefits,
(c) meaningful benefits, (d) allocative simplicity, (e)
allocative validity, (f) administrative and adjudicative
simplicity# and (g) foreign policy consistency. Winn expresses
the view that it is better to have no rediffusion right than one
which directs most revenues to foreign owners or one which fails
to provide meaningful financial benefits to Canadian creators. He
suggests that rights should be conferred not only on the basis of
doing justice to creators but also on the basis that Canadians
receive collective social benefits when copyright law encourages
the production of certain kinds of works. In order to avoid the
complex, disheartening disputes which characterize the
American experience, Canadian law should identify clearly the
contributors and beneficiaries of royalties. Reliable and valid
data bases should be used for estimating payments. statutory
provisions for changing the level of payments as a result of
inflation or for resolving disputes should be simple, and new
regulatory bodies should not be created.

In Chapter 9, Alternatives to Copyright, Conrad Winn observes
that copyright is the most appropriate but by no means the only
instrument which can be used to protect exclusive program rights,
to compensate the owners of broadcast programs, or to achieve
such related policy goals as strengthening the position of
independent Canadian creators. The main reason for many
countries to resort to analogues of copyright rather than
copyright itself is to avoid granting a public lending right or
other such right to non-nationals, otherwise required by the
Berne and Universal Copyright Conventions, However, as
Keyes-Brunet have shown, Canada is legally free to protect only
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_ ,14 broadcasts. Furthermore, broadcasting is too

m2! Profile a matter for it to make a great difference to

Canada-U.S. relations whether parliament favoured Canadian

broadcasts by using a low-key instrument such as excise taxes or

high profile copyright law.

Payments could be allocated to the owners of rights in
programs from a revenue pool created from an excise tax on cable
systems in a manner analogous to that of a compulsory licensing
scheme in copyright. However, excise taxes do not carry the same
longterm implications as copyright and do not reflect well the
principle that users should pay. Grants programs to creators
could be established. But, grants are not as efficient as
copyright royalties for encouraging the consumption of indigenous
cultural products. Simultaneous program substitution by the CRTC
could be enlarged to include non-simultaneous substitution
/deletion. The United States may be more prepared to see program
substitution as a disinterested attempt to protect economic
rights if it emanated from copyright than if it emerged from the
CRTC, whose motives could be perceived to be nationalistic and
protectionist. Copyright law is also advantageous because it can
help provide order in a revolutionary marketplace, which includes
not just the cable rediffusion of broadcasts but also the
secondary use of broadcasts by videodisc suppliers and
potentially the rediffusion by broadcasters of satellite programs
owned by cable companies.

therepresents

as a result of public demand for
a lack of profit regulation, and
A fourth point of departure is
present structure of incentives
audiences of exposure to the
Canadian production companies.

Chapter 10, Conclusions and Recommendations
joint effort of both authors. “ - -joint effort of both authors. One point of departure is thatcopyright law influences the structure of incentives in themarketplace. Copyright is therefore a suitable means forachieving the Canadian content goals of the federal government.

°fdep^rture is that the enormous profitability ofprivate broadcasting in Canada has not made possible significantnrodiSS Pcivâte sector °f Canadian9 programproduction industry. a third point of departure is that cableoperations are highly profitable .Future is tnat cable
cable services, monopoly status,a lack of copyright liability,
tn t market foreclosure and thehave largely deprived Canadiancreative talents of independent
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The two major policy choices to consider are (a) what form
compulsory licensing in rediffusion should take, and (b) whether
or not cable substitution/deletion should be embodied in
copyright law to protect the exclusive Canadian rights in foreign
produced programs purchased by Canadian broadcasters.

Compulsory licensing may follow the Keyes-Brunet model
("Canadian broadcasts") or the Economic Council of Canada model
("non-commercial broadcasts"). Although the Keyes-Brunet report
is the best single source of knowledge and recommendations on
copyright as a whole, in the particular instance of rediffusion
we prefer the Economic Council model on the grounds of
effectiveness. Public broadcasters in Canada have fulfilled much
more adequately than private broadcasters the Canadian content
goals of the Broadcasting Act. This continuing situation is
unlikely to be affected by rediffusion royalty payments to
private broadcasters.

With respect to Canada-U.S. relations, the Keyes-Brunet model
may be perceived to be superior in principle because it entails
no direct outflow of royalties in contrast to the small payments
to PBS under the Economic Council model. However, the United
States now expects copyright reciprocity as a result of its
unilateral protection of Canadian broadcasts under its new
compulsory licensing scheme, however inadequate that protection
may turn out to be. The Economic Council proposal to protect
only non-commercial broadcasts would have the effect of retaining
the bulk of payments in Canada at a lower cost in terms of an
American response than might arise from the Keyes-Brunet model.

Recommendation 1 is that cable copyright be invoked as a
percent of gross cable system income (eg. 20 percent), to be
adjusted annually by a regulatory authority so that the bulk of
earnings surplus to the capital attraction requirements of the
industry flow to broadcasting and program production.

Recommendation 2 is that royalties assessed on the basis of
cable systems' gross earnings be distributed to the noncommercial
broadcasters and independent producers of commercial-free
programs on the basis of a point system. Noncommercial
broadcasters would be credited 1 point for every hour of
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programming

points per

share of the

rediffused, commercial-free, internally produced programming.

Non-commercial broadcasters would be credited 3 points for every

hour of rediffused, commercial-free, independently produced
The independent producers of commercial free

programming on non-commercial television would be credited 7

points per hour. Each month, a cable system's royalty
obligations would be distributed to non-commercial broadcasters
and independent producers in proportion to their
points earned for that cable system.

Recommendation 3
rigorously defined as

is that independent producers be
fully independent of broadcasters.

Reconunendation 4 is that a revised Copyright Act provide
for the principle that foreign broadcasters and foreign
independent producers be encompassed in the proposed statutory
licensing scheme, but that an order-in-council be required for
payments to be made to broadcasters and independent producers in
any given foreign jurisdiction. The Canadian government would
assure itself that Canadian broadcasting copyright interests were
receiving equitable treatment in any given foreign jurisdiction
before interests from the given jurisdiction could receive
financial benefits under the proposed statutory licensing scheme.

Recommendation 5 is that copyright legislation enforce
contractual arrangements for program exclusivity with respect to
the unauthorized cable importation of distant signals and with
respect to the unauthorized rediffusion of satellite signals by
terrestrial broadcasters.

all
and
for

Recommendation 6 is that copyright liability be invoked incases where commercial deletion and substitution takes placethat commercial deletion and substitution be authorized onlyCanadian programs broadcast on Canadian stations.

network^will the 1CBC and Provincial non-commercial
or become ?” rOyaltY revenue and fcom incentives toremain or become free of commercials.
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Independent producers and the creative personnel performing
services for them will benefit from a favourable royalty point
system to the extent that their programs are broadcast on
non-commercial television.

Private Canadian broadcasters will gain protection of their
exclusive program rights against cable importation. They will
gain copyright protection against unauthorized commercial
deletion and substitution. And, they will gain higher
advertising revenues as the CBC responds to rediffusion royalty
incentives to reduce its volume of commercials.

Viewers will gain from decreased advertising on CBC and from
increased exposure to improved independent productions. Some
deletion of distant signals to protect exclusive program rights
may prove annoying until the technology is in place to permit
non-simultaneous substitution in those instances where the local
broadcast of the imported program is broadcast first.

Cable companies will gain from copyright protection for their
pay-TV, satellite, and conventional cable programing. The cable
industry may also prefer compulsory licensing to the possibility
of public utility-style regulation as recommended by the Clyne
Committee.

Generally, our proposals conform with the spirit and
substance of the Broadcasting Act by strengthening public
broadcasting as a result of new royalties, by stimulating the
independent program production industry, by protecting the stake
of private broadcasters in their exclusive program rights, and by
protecting the programming owned or originated by cable. Our
proposals conform with the Canadian government's longstanding
commitment to the cultural industries. They are administratively
simple. And, they will keep international differences to a
minimum.

Appendix I is concerned with Efficency and the Allocation of
Property Rights (Babe) while Appendix II examines S.J.
Liebowitz's Copyright Obligations for Cable Television: Pros and
Cons (Babe). Appendix III contains excerpts from the
U.S. Copyright Act.





CHAPTER 1

Introduction

by Robert E. Babe

TWO STRANDS

In April 1977, the federal Department of Consumer and
Corporate Affairs published a working paper by A.A. Keyes and C.
Brunet entitled Copyright in Canada: Proposals for a Revision of
the Law.1 The working paper addressed many, if not virtually
all, matters relating to copyright. Of particular relevance to
the present study were recommendations pertaining to the possible
imposition of copyright liability on cable television systems for
the simultaneous rediffusion of Canadian television and radio
broadcasts. At present no such copyright liability exists and,
consequently, cable companies are not required to make payments
to television or radio program rights-holders for the economic
use made of such programs. Economic use is indeed made of these
programs since cable companies deliver for a fee broadcast
programs to subscribing households and in the absence of such
programs no subscriber fee could be collected.

Keyes and Brunet specifically recommended:

"that Canadian broadcasters be granted a right to
authorize simultaneous rediffusion of their Canadian
broadcasts."
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INTRODUCTION

and

the

the payment
mechanisms

of
be

right to
broadcasts

that copyright protection be provided, by means of a
cnat vs ^diffuse, to Canadian broadcasts, since

are not protected by the international
côôvrîqht conventions. Protection under the recommen¬
dation is to be restricted to Canadian broadcasts
incorporating Canadian material.

the [proposed] Copyright Tribunal fix
.AA fees and establish the necessary safeguards

?PP^ e the equitable assessment, collection and

distribution of royalties to Canadians.-

„h. Granting of the foregoing right will

established. "

that in respect of the operations of cable systems these
rights be provided in any new Copyright Act.2

The present study was commissioned by the Department of
Communications to assess the pros and cons of the Keyes-Brunet
proposals from the point of view of Canadian broadcasting and
communications policy as well as to consider alternative
policies. These terms of reference imply that a number of
related questions must be addressed. First, is copyright law a
suitable and appropriate tool by which to pursue communications
policy? If not, what alternative policies (analogues to
copyright) relating to cable television can be suggested that
would be appropriate? Secondly, if copyright law is indeed a
suitable and desirable method of furthering communications
policy, are the Keyes and Brunet proposals the most suitable or
are there alternative copyright law provisions that could be
deemed more workable, effective or appropriate?

. . . ls evident that the consultants are to address two
f

tO separate fields of law and policy and to assess
nuhii eaSlbl?lty and desirability of integration for matters of
fhrüLcK1?' namely copyright law and communication
bv offArin

°9 P°ilcy* It is appropriate to begin our analysis
of our project

Preliminary comments on these two main strands
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COPYRIGHT

The essence of copyright is to restrict the right to
reproduce or perform individual creations to their originators or
assignees. Through such restriction, the originator attains a
monetary reward bearing some relation to the degree to which his
work is accepted by the community. In the absence of copyright,
other interests would be able to duplicate or exhibit the work
for purpose of sale, without having endured the trials and
tribulations of creation. If widespread, such practices would
detract from the monetary reward that would otherwise accrue to
the author, composer or artist.

Copyright, then, is both a means of securing reward to
creators for previous productions and an inducement to further
creative activity. Copyright law represents a trade-off between
rewarding and encouraging creators on the one hand and
restricting the distribution of their creative output on the
other.

Copyright has as its philosophical or intellectual foundation
the notions of property, commodity, exchange and markets.
Conceptually, the author or composer may be viewed as taking his
work into the marketplace and, through his exclusive right to
duplicate, receiving his financial reward from the sale of his
work to intermediaries or the general public. Historically, this
model of copyright was based on the idea of exclusive rights to
duplicate materially encapsulated intellectual output or the
public performance of the same.4

It can be seen then that copyright is "a means to channel and
control flows of information in society", that it is a means of
bringing "the world of science, art and culture into relation
with the world of commerce."6

The system of copyright helps set in place the market forces
"which determine what music is heard, what records are made, what
films are seen, what books are published, and what programs are
seen on television."7 Therefore, copyright touches upon much
that gives society its flavour, shape and direction. For this
reason alone, one could conclude that "policies in the field of
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While copyright is * ^y3 °* means. And,

2S “
information as commodity, sucn
information.

InftOT.tion ancè "c£n£
resources, in which ««

be Xwed as being insufficient
through Mrtet mechanise and knOwledge are
or undesirable. First, the perception

determines the useful availability of all other resources.

Furthermore, information has the characteristic of a public
good insofar as it is not diminished or used up by wider use and

sharing. On the contrary, its social value (as opposed to
private value) increases with use and availability.’

Finally, the shared information pool tends to define the
outer limits of the society or community. Shared language is an
obvious case in point but the factors involved run much deeper
than this. "Knowledge of any kind whatsoever depends on the
possibility of communicating and comparing meanings within a
community’’*® and meanings will be difficult, if not impossible to
compare, if there does not exist a more or less common reference
point. Furthermore, a common reference point likewise defines
the boundaries of the community. Even in the highly specialized
field of mathematics it is asserted that communications have to
some extent broken down among rival "camps'* which initiate their
studies from differing presuppositions/^ So much more true for
a nation such as Canada, termed a cultural and regional '•mosaic*',
in which the flow of information within is small compared to theinspecting of information from without.12

,.,.A , fufthet complication regarding copyright arises fromtechnological change. Canada’s present copyright legislation/3
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enacted in 1921 and taking effect in 1924 t was broadly based on
the 1911 British statute.’^ Insofar as this legislation was
framed in the age of print, present law may no longer be fully
adequate to deal with newer electronic technologies of
information distribution. For example, the Copyright Act lends
protection to the production and reproduction of "works" in any
"material form" and to the "public performance" of a "work*.1^
But, as noted by the Economic Council of Canada, "recent
technological changes have rendered increasingly difficult the
task of the courts in determining what is meant by material form
and public performance."1® There may even be difficulties in
determining what constitutes "a work".’?

Audio and visual magnetic tape recorders, cable television,
radio and television broadcasting, video discs, microwave,
optical fibre, computer data banks, videotex systems,
communications satellites, photocopiers - these all demonstrate
the significance of electronic means of information storage,
retrieval and distribution. All serve to lessen or to do away
with the "material form" upon which copyright law is currently
based; all bring into question the effectiveness of laws designed
to control "reproduction". imminent technological changes in the
means of distributing television programs could have wideranging
implications for the efficacy of present copyright law in
inducing the production of television programming.

It appears likely that, in the near future, satellite
interconnected cable television systems across Canada will become
a major means of distributing programming, packaged by either
cable companies themselves, or by others, to subscribing
households.1 e The offerings will include pay television service
whereby subscribing households will be required to pay an
additional fee for their additional programing. Such new
techniques will add further strain to an Act passed at the onset
of the era of electronic mass communications.

In the absence of copyright protection against cable
importation of programs, it is conceivable that the role of the
local broadcaster will decline in the face of increased
competition from “superstations" distributed throughout the
country by cable systems interconnected by communications
satellites. At present, broadcasters purchase "exclusive rights"
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to
to
or

by satellite to

It can be

Canada’s copyright legislation has been under active review

for a number of years. In 1954, a Royal Commission on patents,

Copyright, Trademarks and industrial Design (the IIsley
Commission} was appointed to make recommendations pertaining to
the Copyright Act; however, no action was taken pursuant to the
ensuing Report, published in 1957-

. > the current Copyright

îîaAts when stations, Including exclusivity of copyright,
cable television. By eroding "***©•^py^ght holders in the
cable systems may be a rams^from sale to individual markets ( that
future to withhold J*™ f locally only} , and to demand
is, television «étions broadens „supecstatio„s. transported
recompense "throughout the country.

Frn« the foregoing remarks that copyright

legislation is indeed^ an instrument^^orce ^.^ru^
and restructuring

ernatively legislation additional
the Cop^igbt Act, or a^ incorporate "other rights'

analogues to copyright}, will also be of major significance.

In 1966, the federal government requested the Economic
Council of Canada to study and advise, inter alia, on the matters
of patents, trademarks, copyrights and registered industrial
designs. The Council reported on these matters in 1971. With
regard to the issue of cable television copyright liability for
television broadcast rediffusion, the Economic Council
recommended that cable copyright liability be invoked in those
instances where the program material rediffused by cable
television systems is unaccompanied by commercial messages or in
those instances where cable television systems deleted the
commercial messages originally transmitted within the broadcastprograms.

Publication of the Economic Council'san^niedi -the « Consumer and Corporate Affairs
__j tn u formation of a planning group to review the report
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Proposals for a Revision of the Law by A.A. Keyes and C. Brunet,
the most thorough-going treatment of copyright in Canada yet
published. The report’s recommendations regarding cable
copyright liability were noted above.

After the publication of the Keyes-Brunet report in 1977,
Consumer and Corporate Affairs organized an Interdepartmental
Committee on Copyright and commissioned a number of specialized
studies. Of chief importance for our purposes in this regard is
the study by S.J. Liebowitz, entitled Copyright Obligations for
Cable Television: Pros and Cons, published in 1980.22 Professor
Liebowitz recommended that no copyright liability for cable
television rediffusion of broadcasts be encompassed in revisions
to the Copyright Act.

Finally, reporting in 1979 to the Department of
Communications, the Consultative Committee on the Implications of
Telecommunications for Canadian Sovereignty, J.V. Clyne Chairman,
stated:

The majority of the Committee proposes that when a
Canadian broadcaster buys exclusive rights to a program
for a given area, cable companies in that area be
required to respect these rights and the CRTC to enforce
them. This action should not be taken before public
discussion and debate, including CRTC hearings. Two
members of the Committee (Clyne, Fuford) firmly hold the
view that this would be unacceptable to Canadian viewers

The Committee holds the view that eventually this issue
may be resolved in terms of property ownership under a
revised copyright law. The federal government, which
has traditionally exercised jurisdiction in the field of
copyright, should urgently undertake a full revision of
the copyright law, having regard to the extensive report
made by Keyes and Brunet at the request of the
Department of Consumer and Corporate Affairs and
published in 1977.2^

It is evident from the foregoing remarks that there exists a
diversity of opinion respecting the advisability of invoking
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COMMUNICATIONS POLICY

• uk in t-h» first instance relates to notions of
^'r’^rexchange Canadian communications (cultural) policy

commodity and exchange, canaax
information as a resource. The

has historica
has been an aotive participant in shaping

?héef"ô" of information in the country through such instruments
as the Canadian Broadcasting Corporation, National Film Board,

the Canada Council, Canadian Radio-television and
Telecommunications Commission, the Department of Communications,
and so forth.

• liability for broadcast rediffusions,
cable television nature of such liability should it
and also with respect j factOr explaining the diversxty
indeed be invoked • weights accorded in the studies to

communications *(broadca^ting)^ policy, a subject to which we now

turn.

One major factor inducing the government to influence
actively the flow of information is the belief that market
forces, howsoever constituted through property law, would prove
to be insufficient to guard against an undue inflow of American
cultural products and would produce an insufficient volume of
Canadian creative works. Canadian governments have understood
that cultural artifacts define and reinforce our sense of
community and, without a steady outpouring of Canadian creative
works, the national fabric would be weakened.

This is certainly not to say that the government has not and
should not continue to adjust market forces through changes in
property law in an effort to further induce Canadian creative100 /ercent capital cost allowance for Canadian

the d \salloanee of advertising placed on
tax DurDospq\rdS/n9 stations by Canadian companies for incomeajuste LnHv •

in P°int Whece Property law has been
goals. 25 Indeed

attempt to further communications
the implications* of Xu •

Gnt consultants are obliged to considercable^r^ i^™^ respecting
broadcasting and communication^ ^°f national goals for
not gainsay the initial point th^t Canada: But this comment does1 P0101 that communications policy takes as
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its starting point information as a resource whereas copyright is
to be associated initially with information as a commodity
channelled through markets.

In a position paper issued in 1973, then Communications
Minister Gérard Pelletier set forth a number of questions which
can be interpreted as a statement of communications goals for
Canada. The Minister asked t inter alia.

How can Canadian telecommunications systems be developed
and used, to the greatest possible extent, to foster
Canadian social and cultural values, and to provide a
sure means of disseminating a Canadian perception of
Canada and of the world to all Canadians?

How can the east/west links which are essential to the
social, cultural, and economic development of the
country be maintained and developed in relation to the
powerful pull of north/south ties?

What are the best means of harmonizing federal and
provincial objectives and activities in the field of
telecommunications for the greatest benefit of all
Canadians?2^

By 1981, no consensus has been reached on the answers to
these difficult questions. More recently, concern has been
expressed regarding efforts to increase the plurality of effort
in fulfilling national goals. It has been noted that television
productions aired in Canada tend to be produced by existing
stations and networks, thereby largely foreclosing independent
productions from distribution.27 In assessing the role of
copyright vis-à-vis communications policy, the consultants have
been advised to consider this element also.

OTTLINK

Chapter 2 blends the two strands of our analysis in a
theoretical way by analysing the interrelations between property
law and economic processes. Entitled Copyright as Property,
the chapter takes the position that copyright law should be
viewed as a specialized branch of property law pertaining to
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intellectual creationse And therefore that principles applicable
intellectual creation are USeful as criteria in assessing
to property in general are useful. incentives
copyright F^p^ape’only tithin the context of property rights,
Processes take shape only wi^ntives processes can be made
adjustments to e

property law. If Canadian broadcasting is
not°fulfilling the purposes for which the system has been
created, adjustments to property law are required, and copyright
represents one of the legal devices available toward this end.

Chapter 3, Property Rights in Broadcasting, analyses the
current system of rights held by television broadcasting and
cable television companies from the point of view of their
economic and financial performance and the goals proclaimed for
broadcasting in the Broadcasting Act. It is concluded that both
industries are highly profitable but that performance in the
context of the objectives of the Broadcasting Act has been
inadequate. Therefore, adjustments to the system of property are
required. The question then becomes whether copyright law should
be used in this regard.

to

and Broadcasting
and policies pertaining to

on
in
an
so

from
and

An
study

of Canada
liability.
Liebowit z

Keyes-Brunet pertaining
appendix to this chapterreferred to earlier.

cable copyright
is devoted to the

Policy,
P discusïeV^^^Vie^ Policy,

federal government support of tn'iVsupport to mass culture in
ultural activity: an emphasis

Particular; enhancement of ind<
general and broadcasting«onomxc strengthening of Cana^ ’""0115. cultu™l expression;

market^*" compete more ef f ectiVoiartXStS/Creators/producers; and freedom of cultural foreign and domestic
xpression and enjoyment.

Chapter 4' 300,6 Economic Aspects of Cable Copyright
addresses such economic questions as whether copyright

incidence6 a various questions of equity;
cable televL± " C°Pyright lability; the financial impact of

exclusivity and v£?i broadcasters; economic aspects of programdïstanï syignafs. °and °" th9re°f through cab16 importation ofrecommendations of both ln?entlves forthcoming
Keves-nruno*. the Economic Council
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Chapter 6 is entitled. Copyright, Federal-Provincial
Relations and International Relations. We address the issue of
consultation between the federal government and provincial
governments regarding Copyright Act revisions. internationally,
we note that a protectionist rediffusion right of the kind
recommended by Keyes-Brunet would be allowable under Canada's
treaty obligations with respect to copyright and would be
substantially allowable under Canada’s GATT obligations. The
authors recognize the possibility of United States concern,
however, if a protectionist Copyright Act were enacted. The
chapter identifies courses of action to minimize the possibility
of international repercussions while permitting Canada lattitude
to strive for its own domestic policy goals.

Chapter 1t entitled Administrative and Regulatory
Issues, surveys the American experience with regard to copyright
legislation and administration with a view to learning from this
experience. The chapter also examines in some detail the
possibility that Canadian interests may have been treated
unfavourably under the U.S. scheme of compulsory licensing for
rediffusion. We analyse the implications of establishing a
Copyright Tribunal in Canada with a role additional to and
independent of the CRTC. We assess various criteria for
determining copyright fee schedules and for distributing such
funds among copyright holders.

Chapter 9, Cable Copyright and Other Potential
Rights, develops a number of principles that should govern any
legislation pertaining to new rights regarding intellectual
property:

(a} such new rights should give priority to Canadian
matter;

(b) such rights should establish incentives for
cultural products providing social benefits;

(c) such rights should entail significant financial
benefits;

(d) they should be easy to administer;
(e) collection and allocation of funds should be based

on reliable and valid data; and
(f) such new rights should be consistent with foreign

policy.
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Chapter 9, Utematives to copyright, looks at analogues toand substitutes for cable copyright, while Chapter 10 containsour conclusions and recommendations.
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CHAPTER 2

Copyright as Property

by Robert E. Babe

INTRODUCTION

We return to the two strands of our analysis,
namely copyright law and communications (cultural) policy. The
former has its historic and philosophic foundations in the
notions of private property, individualism, commodity and
exchanges; the latter in public service, community, social
utility and sharing of experiences.

At first glance the fundamental premises of copyright law and
communications (cultural) policy might appear to be
inconsistent. And at certain levels of analysis, such is indeed
(cultural) nnbrvat °ther levels, copyright and communicationslup^ïti™ This a’.X’T./8 bein9 harmonious and mutually«^deeper unders^ \hese issues so as to arrive
law and social policy generally6 andaV°nShlP between Property
communications (cultural) do) i\w . d between copyright law and
address the limitations POf Y n Partlcu^« In addition, we
guidelines for policy-makers analVsis in providing
claims through property law.

8 tO tbe aii°cation of relatve
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COPYRIGHT, PROPERTY AND COMMUNICATIONS

Copyright is a branch of property law pertaining to
intellectual creations. in principle copyright is
distinguishable from other branches of property law only with
regard to the types of property falling within its ambit. Just
as copyright is a subset of property, so is property a subset
of total value. Indeed, we here define property as proprietary
value.

By developing the distinctions and relations among these
concepts, we will be better positioned to arrive at some general
principles respecting the allocation of rights which is, after
all, what the issue of cable copyright liability is all about.

Property, or proprietary value, is a bundle of claims or
rights to benefits protected and enforced by the state. Property
comprises claims that are encoded, allocated and enforced by
formal rules (law). In market transactions, it is proprietary
claims on value that are exchanged.

Property may be exclusive (private property) or non-exclusive
(for example public property).2 while it is only the former that
is exchanged in markets, the essence of both types of property is
enforcement of a bundle of claims by the state.3 The particular
mix of rights or claims that collectively constitute property is
subject to change and redistribution as society itself changes.

Property, or proprietary value, is an impersonal mechanism
for holding society together. Property law permits transactions
at a distance. Exchanges are motivated generally by the pursuit
of self-interest as conceived by the parties. Each party to a
transaction wishes first and foremost to increase the proprietary
value under his control.4

Virtually all law may be considered to be property law
insofar as law allocates formally rights, claims and
responsibilities. Laws pertaining to privacy, libel and freedom
of expression, for example, can be considered laws of property
inasmuch as claims held to be of value are sanctioned and
enforced by the state. To illustrate, a person’s reputation is
of value to him, and with the passage of laws respecting libel,
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value into

example,For

toTitleholders

are seldom
the state
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his reputation is transformed from non-ProPrietary
property with enforceable claims.

Canadian content, among
automobiles must comply

restrictions, such as traffic laws, governing their use of this

asset. In other words, the bundle of claims that constitutes
property is not exhaustive for any one party.

property rights are almost always restricted, they

îm^nVitle^^ to^seeV £’^14"
preclude seeking benefits in other ways. F_

broadcasters may diffuse programs only if

minimum quota of

There is good reason why property rights are seldom, if ever,
exhaustive or unencumbered; exhaustive property rights would
often be incompatible due to the mutual interdependency of
claims. To return to the preceding examples, television
broadcasters who concentrate disproportionately on diffusing
foreign program material would be conflicting with the claims of
audiences to receive Canadian programs and in the process would
be eroding the sense of nation. Automobile drivers who do not
respect traffic Jaws interfere with the claims of others to safe
passage. As one authority on the subject of property observes,

property in

From
property

To
the

be really
right ofeffective, therefore,

property must be

to permit anyone to do absolutely
anything he likes with his property in
creating noise, smells or danger of
fire, could be to make
general valueless.

supported byrestrictions or positive duties on thepart of owners, enforced by the stateas much as by the right to exclude,that is the essence of property. 6

AghTs oHIm. U can be concluded that the
of broadcasts cannot or should1not" c0™?0/11®5 in the rediffusion
due to conflicting and competing claims £ “other"'^»^
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including over the air broadcasters, creative artists, viewers
and governments. For example, under law cable television is a
component of the Canadian broadcasting system and the system is
obliged to pursue the goals set forth in the Broadcasting Act.
It follows that the rights and obligations of cable companies
should be structured so as to make a reasonable contribution to
the pursuit of these goals.

NON-PROPRIETARY VALUE

Total value is comprised of property (proprietary value) and
non-proprietary value. The latter comprises aspects of life
considered to be worthwhile which are not, and perhaps cannot be,
delimited and enforced by the state. Charity, love, empathy are
examples of voluntary attitudes or actions, unenforceable in law,
yet considered valuable. Non-enforceability excludes these areas
from property by definition. Non-proprietary value, therefore,
is characterized by voluntarism.

One can conceive of social structures (families, tribes,
communes, races and so forth) for which most value is produced
and exchanged voluntarily. The secularization of society may be
defined from one point of view, as the progressive shrinkage of
total value into property (i.e. the decline in non-proprietary
value) or contrariwise as the growth of property to encompass or
circumscribe total value (i.e. the transformation of non-
proprietary value into property). In the process, formal rights,
claims and obligations replace voluntary cooperation as the means
of organizing society, and the pursuit of self-interest or self-
aggrandizement replaces empathy as the driving force stimulating
exchanges of value.?

The following examples illustrate the distinction between
proprietary and non-proprietary value. In the field of labour
relations, total value becomes synonymous with property under
"work to rule" or under a system of rigidly specified and
adhered to job functions. In the area of social welfare, old age
security is property ( a set of claims supported by law)
substituting for the extended family. More generally, the
"spirit" of the law correlates with the notion of non-proprietary
value, while the "letter" of the law is property.
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•,«n-nroorietary value and property is
The distinction between n^p £iven the two strands to our

important t«.the topic »t copyright is property, while(cultural^" Policy is closely related to
communications i
non-proprietary value.

_ structures characterized primarily by the exchange
In value we can think of the tribal story-teller

of non-proprieta y
sibiljty is to maintain cohesion in

tribe andnCfamily from generation to generation. Communications
(cultural) policy in modern society is today’s analogue of the
traditional story-teller. Communications policy attempts to
maintain, strengthen and forge new communications flows in an
effort to strengthen the sense of community.

Communications and cultural policy seek to integrate citizens
through a sharing of non-proprietary value: history, customs,
perspectives, identities. Like tribal story-telling, cultural
policy is concerned first and foremost with the exchange of
non-proprietary value. Yet, cultural policy must use property in
the quest for community integration. An important premise of
cultural policy is that indigenous intellectual creations with
proprietary claims (eg. copyright works) are embedded with
non-proprietary value which will help integrate the community.
The extent to which this premise is valid will be examined below
in chapter 4.

nt rauat U8e Pr°Perty in pursuing its goals because
ailoraA na^ure and function of government. Government21100^^ ProPerty rights; it does not and cannotallocate and enforce empathy or cooperation.

policy a bas^c paradox concerning communications
«e f °ne hand government wishes to
together provinces and Processes to integrate and bind
life into a viable "™°nS and lndividuals from various walks of
available to qovprnmnT^^" * On the other hand, the tools
compulsion and selF-i?»- tO d° this are characterized by
impersonality, m which breed divisiveness and
teller" (tv station) te^evision broadcasting the "story

allocated a licence to broadcast under
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the condition that a certain percentage of the time will be
devoted to Canadian productions (compulsion and enforceability).
The broadcaster, however, is often reluctant to fulfill the
"spirit*1 of his obligations since American programming is more
profitable to him than Canadian {pursuit of self-interest). The
advertisers who sponsor the programming are much more interested
in producing sales for their various and sundry products than in
unifying the country {pursuit of self-interest). Finally,
television is a one-way, electronically mediated form of mass
communications; it is impersonal.

There is a second paradox too, first described by Harold
Innis, the emminent Canadian historian and scholar of
commençâtions. Innis argued that there has been a progressive
shift in the media of communications over time, from the durable
and difficult to transport to the ephemeral and easily
transportable. In Innis' terms, "time-binding" media of
communication are superceded by "space-binding" media. For
example, television broadcasts using satellites can reach the
whole country Instantaneously, but the messages distributed are
not durable, whereas older media are more difficult to transport
but the messages are also more durable.

Innis characterized modern Western history
as beginning with temporal organization and
ending with spatial ... Ultimately, the
obsession with space, with the nation, with
the moment, exposed the relativity of all
values and led Western civilization, in
Innis' eyes, to the brink of nihilism.®

If Innis is correct, then, the very techniques used by
government to bind the country together may promote divisiveness
and disharmony. The techniques themselves (television and the
associated technologies of cable, satellites, VTR's etc.) by
their very nature, emphasize the momentary at the expense of
permanence, continuity and other values which are central to
cultural policy,

Nonetheless, communications policy must turn to property law
since non-proprietary value is not a subject for legislation or
enforcement. Communications policy must also use modern
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the aims of policy.

COPYRIGHT

Copyright law is
by Parliament to a
against a variety of

"the legal expression of the rights granted
creator to protect his [intellectual] work
unauthorized possible uses".’

Alternatively, copyright is "a set of laws and practices
restricting the right to reproduce or perform individual
creations."10 As is the case with any law, copyright allocates
claims among competing interests, in this case between producers
and consumers of intellectual material.

As value shrinks into property (or as property grows to
circumscribe value), story telling becomes copyrighted. Stories
and other intellectual creations come to be produced and
disseminated not primarily on the basis of the emotional bond
between author or story-teller and the group, but rather as the
basis of contractual arrangements governing the exchange of
property between producer and consumer, as sanctioned and
enforced by law.

With property and copyright, the producer of intellectual
output is rewarded on the basis of the aggregate of individual
transactions between his consumers and himself, such transactionsbeing generally impersonal in nature. Nonetheless, communica~tions policy, that is the collective input of society as a whole
into the communications process, is still integral to the

P^P®/^» even when the exchange is carried outprimarily through depersonalized, individualized transactions.
The "terms of trade

a collective process.
are set by law and law is the outcome of

Individuals do not pass laws; societies do
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this. Individuals act (lawfully) within the established laws,
which are enacted collectively. Once more we see how copyright
and communications policy are bound together irrevocably. The
depersonalized agency of property law substitutes for empathy
between author and society, and the transactions tend to become
individual rather than collective. Nonetheless society as a
whole, through the agency of the state, allocates the rights and
duties associated with the transaction.

THE SIGNIFICANCE OP PROPERTY

Property is the pith and substance of modern societal
organization. It creates and maintains relations among people.
Indeed, "any system of property is a system of rights [claims] of
each person in relation to other persons."11 More particularly,
private property, by excluding non-proprietors from use or
privilege, also compels service and obedience; "dominion over
things is also imperiun over our fellow human beings."12

Market forces function only within the context of the legal
system and, in particular, within the system of property law.
Markets entail the exchange of property, but the "terms of trade"
are given, in part, by law. More particularly, it is the law
that determines "relative rights, relative exposure to injury,
and relative coercive advantage or disadvantage 13 And since
these relative rights are determined by law, it follows that "the
distribution of relative risk, business cost, and resource
allocation, including the distribution and general level of
income, are also a partial function of law."1^ In brief, "market
forces emerge and take on shape and slope only within the pattern
of inter alia, legal choices."15

Since property is a social artifact, since all forms of
property have origins with the state, are defined by it and
protected by it, it follows that no set of property rights, once
granted, are to be viewed as being "natural" or "immutable".
Property, as a social artifact, is the means whereby society sets
out (consciously or unconsiously) "to realize the purposes of its
members or some of the purposes of some of its members." ° As
society’s purposes change, so too is property subject to change.
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It would be as absurd to argue that the

distribution of property must never be

modified by law as it would be to argue

that the distribution of political power
must never be changed.1'

. nmoertv law must# of course be
continu»!, as such changes would discourage

:°«rp"« a* * Neverthdess, it xs also true

that:

There is# then# a "burden of proof1* with respect to change in
the law of property# but where this burden should reside is
problematic. One point of view holds that "policy choices not to
make changes should have as robust empirical support as any other
choice.1*'® Alternatively others believe that "any form of
property that exists has ... a claim to continue until it can be
shown that the effort to change it is worthwhile.1*1®
Irrespective of which view is adopted, change in property rights
can be justified by the high degree of social interdependence we
experience in society# and as a consequence of the fact that "no
man can justly say ’this wealth is entirely and absolutely mine
as the result of my own unaided effort. • 20

government, in
forced to choose
And, indeed# the
can never stand
claims that will

Finally, it is to be emphasized that
arbitrating conflicting claims to property# Isamong alternative modes of social organization,
government must always make these choices? itback and remain "neutral1*. All property entails
* Um ?he In refusing to alter the existing

common 1L as, given by existing legislation or perhaps by
have the full

*partl*s loured by the present system of rightsnave the full power of the state behind ^em.21
CRITERIA FDR ALLOCATING PROPERTY

three"1perspectives which • V COpyrl9ht, there are at least
the interests of the proper muSt bear in mind: first#
property)? secondly { creator of intellectual
customer- thirdly Interests nf

°f the Poteritial owner °r
the whole of society. third parties# which may extend to
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From the point of view of the individual producer, private
property rights have always been justified by the right to live
and the incentive to produce the means of life. "Private
property, in every defence made of it, is supposed to mean, the
guarantee of individuals of the fruits of their own labour and
abstinence."22 in this view property, by securing to each man
the fruits of his labour, constitutes a moral as well as a legal
right in that it ensures that "the producer will not be deprived
by violence of the result of his efforts."23 Without this
assurance, the producer would have little incentive to produce,
given a society activated by the pursuit of self-interest as
opposed to the principle of empathy.

Copyright represents, in the first instance, a trade-off
between the interests of the producer of the material in
attaining an income from individual sales, and the interests of
consumer and potential consumers of intellectual output whose
aggregated purchases constitute the income of the author. It
could simplistically be maintained that the author has an
interest in receiving as high a price as possible whereas the
consumer wants to pay as little as possible. Whenever property
comes to embrace total value, conflicts of this sort always
arise.

To some extent at least these conflicts of interest between
producer and consumer are lessened, however, when it is
recognized that, in an economic system governed by the exchange
of property, higher rewards to creative producers may induce a
greater production of valuable material than would be the case if
such rewards were limited or nullified. Consumers of
intellectual material would surely not be better off if the
production of such material were to cease due to an absence of
adequate income to the producers of the same.

Legislation dealing with property must strike a balance
between the interests of the producer and the interests of the
consumer, even while recognizing that these interests, while
diverging, are not diametrically opposed.

The interests of third parties and of society as a whole are
another perspective which legislators need to bear in mind when
enacting property law. Legislators need to be concerned to
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These efficiency considerations are directly compatible with

In any event the distribution of

shall acquire

the individual interests of consumers
prices, but may be incompatible with the
higher incomes.

of information in low
interests of authors in

producers and
essential to

— property rights has an
important bearing on the pursuit of the aims of society. The
assignment of property rights (whether they be copyright or

affect what is produced and society’s monetary
ïrJ 4

Of final outPuts- Property does more than give titleînd “ helPs determine what menand consider to be important.

consSÏÏ",^ important
°f °f

«aîth%\%^^ the Vg^t portion of» s .æ‘“— .. .......

society and efficiency in the
achieve cohesion24 in so traditional role, the
communications P««es?a expected to integrate the country. in
communications system i £ications originating in Canada must
the Canadian context: ®

iqht to the messages flowing within
be encouraged as a , eisewhere. It is noteworthy that
the country but origin the production and distribution
of’canadian-authored messages will generally be compatible with

interests of Canadian authors.

t-n intearation or cohesion, society has an
interest* ^n efficiency, ’intellectual outputs (or information,
knowledge, creative "works-) are technically known as public

goods insofar as the use or consumption of the good by one does
not subtract from, and may even add to, the use value on the part
of others. One's enjoyment of a television program is not
reduced by, and may even be increased by, viewing by others.
From this point of view, it is undesirable to exclude through |he
price mechanism potential users since such users do not detract
from use and enjoyment of others.25



broadcasting policy and copyright law 27

Furthermore, much productive activity entails the manufacture ofinformation and knowlege for which exclusive proprietary rights
are difficult (and perhaps undesirable) to maintain in the face
of advancing technologies. And finally, the principle of
private property in and of itself tells us little about the
distribution of relative rights in a highly interdependent world
where claims frequently conflict. it is reasonable and
desirable, therefore, to construct property rights in such a
manner as to fulfill the broad aims of society, even while
maintaining security for the individual.

ECONOMIC ANALYSIS AND THE DISTRIBUTION
OF PROPERTY

When government is considering revision of a property law, it
frequently seeks the advice of economists; indeed, one of the
present authors is an economist whose advice was so sought. It
is important, therefore, to state in a straight forward manner
the inherent limitations of economic analysis in matters such as
these.

Modern neoclassical economics is a complex, systematized body
of thought centering on the notion of efficiency (also termed
"Pareto optimality"). The rule of efficiency governing
"scientific" economic analysis is limited to the question: "Can
one or more people be made 'better off' in terms of higher
material incomes without making others worse off?"

In dealing with questions concerning the distribution and
redistribution of property, objective economic analysis has
little to say because redistribution necessarily violates the
rule of efficiency stated above. Someone will be made worse off,
probably absolutely but certainly relatively.

Virtually every policy enactment by government affects the
distribution of property. For example, a recommendation that
competition in an industry be increased, if implemented, will
erode the market position of established firms, thereby changing
the distribution of property. The argument that existing
industry members can be "subsidized" or "compensated by new
entrants so as to maintain their pre-competitive position is
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cable copyrightarea of

r.nnnm-r analysis can be useful in comparing the efficacy of

aitS s Æ given guidance « to the goais

of public policy. Economists assume that economic actors pursue

?heir own material well-being as best they can, given the
constraints imposed by markets and ultimately by property law,
and this assumption permits predictions of what the conduct of
these participants will be under different systems of incentives
as devolving from alternative systems of property.

i «mnAtition cannot persist when some

SSKS. £T».S-U“æi. every recommendation for a policy change
in brief, virtually ©very policy, has implications

or for Attribution of property and, as such, economists
regarding the distribut ectiveiy making any recommendations
Xj^Zon tie ground of efficiency- Recommendations on this

b«ishaue indeed been made in the
liability.*7

A second important deficiency of economic analysis is that it
tends to deal only with costs and benefits that are quantifiable;
that is, deals only with transactions that take place in the
"market." To return to our previous terminology, economics deals
with transactions involving property to the exclusion of
exchanges involving non-proprietary value. To the extent that
non-propr ietary value is of key importance (for example, the
pursuit of national unity), economic analysis may do more harm
than good unless it is carefully conceived and its limitationsare candidly acknowledged.28

of 9e^ra! remarks regarding the limited authority
now make, Prono^ce^ents on economic issues, let us
pertain sped f lean Aee important questions as they
three questions are* he fteld °f tol«iaion programs. The

what should be produced?"

"Who !h?,?O"U be Produced?"wno should pay?"
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What to Produce?

Economists shy away from qualitative factors. Thus Harvey
Levin, for example, writes an economics text book on the Americantelevision broadcasting industry and warns the reader in afootnote as follows:

I fully recognize that available
measures of program type diversity and
program composition among major
informational and entertainment
categories entirely ignore the issue of
quality. I have not attempted to
distinguish low-cost and possibly
low-quality from high-cost and possibly
high-quality programs. Readers are
therefore alerted to the absence of
quality weights in all quantitative
measures in this study.29

The economists’ unconcern over, or inability to cope with,
issues of program quality can be positively harmful when it is
recognized that there are social implications devolving from
market transactions and that property is not synonymous
with total value. In dealing with communications policy, (as
opposed to copyright), it is the qualitative aspects that come to
the fore, rather than the quantitative.

Viewing certain programs may have harmful social
implications: foreign programming may erode our sense of
nation:30 violent programming may decrease social
order;31 programming depicting sexual or social stereotyping
may contribute to repression;^2 pornography may erode morals
and empathy between the sexes;3^ advertising many generate
greed and lack of intimacy one for another.34

With customary wit John Kenneth Galbraith has commented upon
the limited usefulness of economic analysis in addressing such
questions:

The manufacture of canvas, paint or
pigment is a worthy concern of the
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gh 7°g
painting as distinct from the paint

ie?er been thought a proper
concern of the subject.^3

The tods of such

issues*^Such being "he case, economists have no reliable answer

to the question "what to produce?

How Much to Produce?

they unqualified to answer
produce?" The anticipated
following:

lust as economists have difficulty in providing objectively

Answers to the question "What to produce?", so too are
truthful answers to q

objectively the question "How much to
response to the latter question is the

The efficient production of a good
requires that it be produced if the
total benefit is greater than the
total cost and that it be produced
up to the point where an additional
unit imposes greater costs than the
benefit created.36

Such a response begs the questions as to how "total benefit" and
"total cost" can be determined; without such information no real
guidance has been given by the foregoing maxim.

In the case of television programing "total benefit" is
impossible to measure insofar as television programing is a
public good paid for not by viewers (at least not directly) but
rather by advertisers or through taxation. No data regarding
consumer demand are forthcoming from this state of affairs.37
All that can be measured on the demand (benefit) side are
valuations placed on advertising time by advertisers who have
their own particular motives in funding television
broadcasting.38
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Even if a viewers’ demand schedule could be measured, there
would still exist important reasons for questioning its validity
as being indicative of "total benefit." First, valuations of
output depend upon the distribution of income; different income
distributions will give different demand schedules and hence
different measures of "total benefit.". There is no reason for
believing that the existing distribution of income is "optimal."
Second, viewing television, irrespective nf the programming
material, is felt by some to have addictive qualities. if this
is so, it would be inappropriate to treat total viewing (or even
payments made for viewing under a pay television system) as
"benefits."40 Certain program types may be harmful, although
quantification of these deleterious factors is probably
impossible. Consequently, estimates of benefits based on
empirical demand schedules will tend to be overstated.

Who Should Pay?

Once again, traditional economic analysis can provide few
unambiguous answers. It is agreed that viewers themselves should
not pay the full charge due to the public good aspect of
television programming discussed previously. But, it is so
agreed that "alternatives to direct-user payments, such as taxes
or higher prices for other goods, may themselves produce
inefficiencies ... (since] they may only imperfectly reflect the
values that consumers place on additional quantities of the
good."41 The conundrum of efficient pricing is increased when,
as we have just argued, the very notion of consumer sovereignty
is rejected as the sole basis for efficiency in television
program selection and distribution.

Although traditional economic analysis can give few
unambiguous answers as to how much television programming should
be produced, of what qualitative nature, and who should pay,
nonetheless it can still provide some useful insights into less
all-encompassing questions, as we hope to demonstrate in
subsequent chapters.

SUMMARY

This chapter has analysed the
property generally, and between

relationships between value and
copyright and communications
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policy specifically. Furthermore# It has highlighted th.limitations of economic analysis In dealing with questions
value residing outside the sphere of property law. Economisa
concentrates on market forces which# by definition# occur oniwithin a system of property* Consequently economic analyst
largely excludes non-proprietary value from consideration ysia

dealing with communications policy# however# we are conce In
first and foremost with non-proprletary value. cerned



NOTES

1. Communications policy itself has two major strands* The
first is cultural policy, designed to stimulate the
production and distribution of indigenous intellectual
creations in an effort to contribute to national unity and
related goals. The second is telecomnunications
policy, which is designed to set in place modern and
efficient means of distributing any and all messages.

2. C.B, Macpherson, "Liberal-Democracy and Property" in C.B.
Macpherson ed., Property: Kainstrearn and Critical
Positions (Toronto: University of Toronto Press, 1578} p.
206; and Charles Reich, "The New Property" in Ibid, 1&fl.

3. The utilitarian philosopher, Jeremy Bentham, observed:
"Property and law are born together, and die together.
Before laws (including common laws] were made, there was no
property; take away laws, and property ceases." Jeremy
Bentham, Principles of the Civil Code (T980), extracted in
C.B, Macpherson, ed.. Property: Mainstream and Critical
Positions under the title "Security and Equality of
Property", p.52.

4* Adam Smith, the father of modern economics, observed;
But man has almost constant occasion for the help of his
brethren, and it is vain for him to expect it from their
benevolence only. He will be more likely to prevail if
he can interest their self-love in his favour, and show
them that it is for their advantage to do for him what
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CHAPTER 3

Property Rights in Broadcasting

by Robert E. Babe

INTRODUCTION

Property law is a system of formal rules helping to structure
market forces. Because of the interdependence of claims to
property, property rights can seldom be absolute. Instead rights
are apportioned through the legislative and judicial processes
among the members of society.

Through government, society as a whole has an interest in the
outcome of economic activity. Because government has a role in
the apportionment of rights to property and therefore of property
itself, the apportionment of such rights must give due
consideration to the goals of society. One of the goals of
society is to achieve equity and fairness for the individual
members of the unit.

F°r broadcasting, social goals have been specified in
the Broadcasting Act:

freauenHpt^^hab n9 undertakings in Canada make use of radio
constitute a Anal ?UbU? Property and such undertakings
broadcastina Y em^ herein referred to as the Canadianroadcasting system, comprising public and private elements.
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(b) The Canadian broadcasting system should beeffectively owned and controlled by Canadians so as
to safeguard, enrich and strengthen the cultural,
political, social and economic fabric of Canada.

(c) All persons licensed to carry on
broadcasting undertakings have a responsibility for
programs they broadcast but the right to freedom of
expression and the right of persons to receive
programs, subject only to generally applicable
statutes and regulations, is unquestioned.

(d) The programming provided by the Canadian
broadcasting system should be varied and
comprehensive and should provide reasonably balanced
opportunity for the expression of differing views on
matters of public concern, and the programming
provided by each broadcaster should be of high
standard, using predominantly Canadian creative and
other resources.

(e) All Canadians are entitled to broadcasting
service in English and French as public funds become
available.

(f) The national broadcasting service [CBC]
should contribute to the development of national
unity and provide for a continuing expression of
Canadian identity.

(g) The regulation and supervision of the
Canadian broadcasting system should be flexible and
readily adaptable to scientific and technical
advances.1

A consensus has developed in recent years that the goals
enunciated in the Act have not been adequately achieved by the
broadcasting system as it functions at present.
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schedules. It should be noted that this is

largely a phenomenon in English-language

To the extent that the goals set for broadcasting in Canada
are not being met under the current system of property,
consideration should be given to adjusting the system of
property. Adjustments in the system of property may induce the
conduct of industry participants to become more closely aligned
with the goals set for broadcasting. Changes in the system of
property should be undertaken within the constraints of fairness
to all parties.

One important component of property law in Canadian
broadcasting is copyright law. Copyright is certainly not the
sole component, but its importance should not be minimized.
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Because of its importance to broadcasting, copyright law presents
itself as a candidate for property revisions.

Copyright law should be reviewed in any event in view of the
significant technological changes which have occcured since
1924. The fact of these technological changes is alone
sufficient reason to assess current legislation in order to
assure that equity is served. Nonetheless, we emphasize that,
given the failure of the broadcasting system to fulfill the goals
set for it, a review of copyright legislation at this time is
propitious.

This chapter reviews briefly the performance of the Canadian
broadcasting system, and then proceeds to describe and analyze
the current system of property. The analysis of property
includes, but is not limited to, a review of copyright law. We
will then be positioned for an in depth analysis of copyright
issues in subsequent chapters.

CANADIAN TELEVISION PERFORMANCE

Evaluating the performance of Canadian television
broadcasting depends in the first instance upon the criteria used
for evaluation. Industry members will tend to concentrate on
financial factors while government policy-makers are generally
more concerned with programming activities. The two elements of
finance and programming are related. Superior financial
performance indicates that more can be done in the programming
area while improved performance may detract from financial
performance. The trade-off between financial and programming
performance is a consequence of the relatively high profitability
of American programming for Canadian broadcasters. The ensuing
sections of this chapter analyze the performance of the cable
television industry and private sector Canadian television
broadcasting. Then follows a brief discussion of the programming
performance of the Canadian broadcasting system in the light of
the criteria specified in the Broadcasting Act.

CABLE TELEVISION ECONOMICS

Cable television in Canada began in Nicolet, Quebec in 1950.
Early systems were established predominantly in towns and
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villages where television signals were received only with
difficulty. Today cable television is very much an urban
phenomenon achieving penetration rates of 80 to 90 percent in
some metropolitan areas. Indeed, the majority of Canadians now
subscribe to cable television.

Key indicators describing the development of the Canadian
cable television industry are displayed in Tables 1 and 2. In
1967, only 516,000 households subscribed to cable, representing
about 10 percent of Canadian households. Furthermore, only 25
percent of Canadian households had available the option of
subscribing to cable since cable plant did not pass the remaining
households. The popularity of cable TV, even at that time, is
apparent, however, from the high penetration or subscription rate
of over 40 percent of households for which cable was available.

By 1979, the industry had matured to the extent that 4.1
million or 54 percent of Canadian households subscribed to cable
television. Moreover, by 1979, 78 percent of the homes in Canada
had available the option of subscribing to cable, of which 59
percent subscribed."^

During the period 1967-1979, revenues increased by 1327
percent from $22.1 million to $314 million, while the pre-tax
return to capital (comprised of earnings to equity capital and
o?ïeS\ tO^-Æebt increased by 2300 percent, from $3.2million to $76.9 million.

industry,
from about

Cable television has become a highly profitableAccompanying the increase in cable penetration rates
invested^aoitaWn*»^ Percent in 1979, the pre-tax return oninvested capital (net fixed assets) rose from 10 to 23 percent.

The cable television
rapidly in the last few
of the art technology and
cable, that cable televis
80 percent of Canadianindicate that 30 to 40cable systems to break

industry has been approaching maturityyears. it is unlikely, given the state
current CRTC procedures in dealing with

ion availability will extend much beyond
«nKcSe^RldSr for examPle. EstimatesA?? Per mile are required fora current rates.5 Therefore,
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profit maximizing cable company would not voluntarily extendservice into less densely populated areas unless some regulatory
quid pro quo were forthcoming. «guiacory

subscribers
11 percent)could have been reduced by §29 million (or by about

without causing a decline in new investment.

K? ?aPital Plus interestpayments) accruing to the cable industry in excess of the amountsrequired to attract new investment capital has been estimated.
It was concluded that surplus" earnings of the cable industry
were about $20 million before tax in 1977 and $29 million before
tax in 1978. That is, copyright payments from the cable
industry could have totalled $29 million in 1978 without
detracting from cable industry growth or necessitating increases
in subscriber rates. Alternatively, cable rates to

PRIVATE TELEVISION ECONOMICS

Table 3 depicts the rates of return on investment accruing to
the private television broadcasting industry over the period,
1969-1979. Rates of return are before tax and are defined as
earnings plus interest over net fixed assets plus working
capital. The figures for return in private television
broadcasting are several orders of magnitude greater than those
earned by the cable industry and, moreover, are also greater than
required to attract new investment into television broadcasting.

Elsewhere I estimated the reward to capital (profits plus
interest payments) accruing to the private sector of Canadian
television broadcasting in excess of the amounts required to
attract new investment capital. It was concluded that the
"surplus" earnings of the industry were $42 million in 1977 and
$50 million in 1978, (about 37 percent of total revenue in
1978).7



4 4 TABLE 1
CANADIAN CABLE TELEVISION INDUSTRY DEVELOPMENT

1967-1979 SUBSCRIBER DATA

19791967 1969 1971 1973 1975 1977 1978

Subscribers 516,484 923,811 1,398,469 2,115,866 2,860,937 3,417,223 3,727,293 4,084,198

Potential
Subscribers
along Wireline
Facilit ies 1,225,410 1,699,749 2,681,346 3,715,009 4,233,221 5,051,360 5,570,710 5,881,453

Canadian
Households 5,034,000 5,514,000 5,779,000 6,266,000 6,703,000 7,022,000 7,320,000 7,558,000

Percent
Penetration 42. 1 54.3 52.2 57.0 67.6 67.6 68.1 69.4

Percent
Households
in Canada
as Cable
Subscribers 10.3 16.8 24.2 33.8 42.7 48.7 50.9 54.0

Percent
Candian
Households
with Cable
Available 24.3 30.8 46.4 59.3 63.2 71.9 74.7 77.8

Sources: Statistics Canada, Cable Television, annual, cat. no. 56-205, and Statistics Canada, Household
Facilities, annual, cat. no. 64-202.



TABLE 2
TELEVISION PROFITABILITY 1967-1979

(In thousands of dollars)

45

1967 1969 1971 1973* 19751 T9771 19781 1979*
Total
Operating
Revenue2 22,115 37,853 67,794 103,997 158,769 229,595 269,811 313,081

Operating
Expenses2 13,507 23,162 37,667 52,943 81,956 216,433 145,644 180,999

Depreciation 5,234 6,603 13,459 20,974 32,227 42,701 48,760 55,611

Net Operating
Income Before
Tax (including
interest) 3,374 8,oea 16,668 30,080 44,586 60,461 75,407 79,127

Net Fixed
Assets at
Year-end 34,145 71,659 103,507 148,661 200,777 269,810 311,900 348,863

Rate of
Return on
Net Fixed
Assets 9.9 11.3 16.1 20.2 22,2 22.4 24.2 22,7

1. Excludes systems with under 1,000 subscribers for 1973-1979
2. Operating Revenue and expenses include "other revenue" and

"other expenses"
Statistics Canada, Cable Televison, annual, cat.no. 56-205



46 TABLE 3
PRIVATE TELEVISION BROADCASTING PROFITABILITY

1969-1979
(In thousands of dollars)

1969 1971 19731 1975^ 1977^ 19781 1979 1

Total Operating
Revenue 106,574 115,790 170,747 233,571 330,978 403,465 472,541

Operating Expenses 76,502 92,060 126,107 178,210 247,341 299,088 348 ,971

Depreciation 6,984 8,258 9,281 11,200 14,103 15,490 17,058

Net Operating Income
Before Tax (including
interest) 23,088 15,472 35,359 44,161 69,534 88,887 106,512

Net Fixed Assets
at Year-End 43,314 47,739 58,590 91,785 115,993 122,296 139,176

Estimates of
Working Capital 13,835 12,813 19,493 22,705 38,466 38,878 55,236

Rate of Return on
Net Assets Plus
Working Capital
Before Tax 40.4 25.6 45.3 38.6 40.5 55.1 54.8

Notes: 1. Working capital estimated by prorating total for radio
and television by ratio of television revenues to revenues
accruing to radio plus television.

2. Rate of return defined as earnings plus interest before
tax over net fixed assets plus working capital.

3. Operating revenues and expenses include "other revenues’
and "other expenses" respectively» and "adjustments" for
years subsequent to 1971,

Source; Statistics Canada» Radio and Television Broadcasting, {annual
cat.no. 56-204.
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PUBLIC TELEVISION ECONOMICS
The Canadian Broadcasting Corporation is a non-profit. Crowncorporation financed primarily through government transfers Assuch, the CBC does not earn a rate of return.

The relative importance of public broadcasting in Canada has
been in steady decline since the early 1960’s. Whereas in 1967,
the CBC's revenues of $130 million accounted for 42 percent of
all cable, television and radio broadcasting revenues, by 1978
CBC revenues, $468 million, accounted for only 36 percent of all
broadcasting system revenues. Revenues in the private sector of
television broadcasting increased by 279 percent between 1969 and
1978; revenues of the CBC increased by only 130 percent over the
same period.8 Over much of the period the Corporation has
increased its output of program hours significantly, despite a
shrinking budget in constant dollars.9

TELEVISION PROGRAMMING PERFORMANCE

We will now turn to a discussion of the programming
performance of the private and public sectors of television
broadcasting. while it is true that the cable industry engages
in program originations, some of a valuable and innovative
nature,10 the fact remains that the primary function of cable
television is to rediffuse broadcasting signals, not to originate

20.3 million on
). while we

concentrate here on programming of television broadcasters, due
to the relatively greater importance of the latter, this emphasis
should not be interpreted as derogating the value of local
programming by cable companies.

It is not necessary to examine the programming performance of
Canadian television broadcasters in minute detail since this as
been the subject of previous studies. 2 But, it is important
to consider some fundamental questions. One of the most

fundamental questions is the relative performance of the private

and public sectors.

programming. (In 1979 the cable industry spent J
programming, about 6.5 percent of revenues.1
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In 1978 private television broadcasting received revenues of
$403 million^ of which programming expenses accounted for 176
million (44 percent). These programming expenditures were
comprised of procurement of foreign programs, production costs of
advertisements, and production costs of Canadian television
programs. The budget allocated specifically to Canadian programs
is not publicly available. However, it has been estimated that
only about 40 percent of private television broadcasters program
budgets, or about 14 percent of revenues, are devoted to Canadian
program productions (about $70 million in 1978),1J

The CBC in 1978 had a total budget of $518 million, of which
approximately 80 percent was devoted to programming, compared to
44 percent for the private sector. Of the CBC's program budget,
about 78 percent is devoted to television operations, and the
remainder goes to radio, both domestic and international,^ On
the basis of these percentages, the television program budget of
the CBC in 1978 would have been about 323 million. An essential
point to note is that the public and private sectors of Canadian
television broadcasting have revenue bases of almost identical
magnitude, and in that sense the two sectors are comparable.
These data are summarized in Table 4.

Having noted the funds made available for programming by the
public and private sectors of Canadian television broadcasting,
we turn now to the expediture of these funds. Canadian
programming on private stations and networks is comprised almostexclusively of low employment and low complexity endeavours suchas game shows, news and public affairs, and sports. Canadianprogramming on the CBC is much more diverse and includes high

and comedy. Such differences in programmingstrategies between private and public broadcasters are reflected19?7elv»1OiM,ent During the period from 1 975-76 to
network

pri,,le time ACTRA assignments on the CTV
prime an? mJ orlb.y.3! percenV 1 704 to ,27e- T»® number^
ttv J £«11 from 3830 to 27S0,S.
the total inm.I affiliates provide annually only 6 percent of

«^0^^ BY «"trast, the CBC Is
audiences about 30^00 Canadian* lrtS' brin^ing before Canadian
actors and performers each vA att^tS' mQSlcia"s, commentatorsrormers each year. The CBC also supports symphony



TABLE 4 49

ALLOCATION OP REVENUES

CANADIAN TELEVISION BROADCASTING 1978

PRIVATE SECTOR CBC

Revenues and
Expenses

Thousands of
Dollars

% of
Revenues

Thousands
Dollars

of % of
Revenues

Revenues 403,465 100.0 404,000 100.0

Program Expense 176,459 43.7 323,000 80.0

Other Operating
Expenses 132,831 32.9 48,500 12.0

Pre Tax Return
of Capital
Depreciation
interest,
earnings 94,175 23.3 32,500 8.0

Source: Statistics Canada, Radio and Television
Broadcasting 1978, p. 17; A.W. Johnson
"Reflecting Canada and the Regions", Canadian
Forua (February 1977).

Note: CBC television receives 80% of the Corporation’s
budget.
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would have

months when
potential audience is lowest.

Canadian prime time productions account for 70 percent of the

compared

CBC devotes about 60 percent
pm to Canadian productions in

of the hours
the fall and

By contrast, the
between 7 pm and 9:30
winter, with a lower

Public
scheduling.
tend to be

proportion in the summer months. Overall,

and private broadcasters differ with respect to
Canadian programs on private stations and networks
scheduled during time periods when the potential

audience is lowest. During the hours of 7 pm to 9:30 pm, when
the potential audience is greatest, Canadian content on private
stations averages 10 to 15 percent. Moreover, Canadian content
on private stations is concentrated in the summer

CBC's fall and winter schedule between 6 pm and midnight,
to 40 to 50 percent on private television.1®

• and other valuable endeavours which
orchestras, b’1/,® cu'lt'y surviving without its support.’’ The

Corporation -urce for about 47 percent of the totai
income of ACTRA performers.

47 percent of the hours broadcast by
Canadian-originated

and
In

percent Canadian content
for only 18 percent of

does not appear
1977, for example

of the Canadian programming of private stations
to be favoured by audiences.

Much
networks
November
CTV were Canadian-originated, but such programming accounted for
only 29 percent of CTV's total viewing hours; in the case of
Global, 41 percent of the program hours were Canadian, but such
programming accounted for only 19 percent of Global’s total
viewing hours. Canadian independents broadcast an average 39

but such Canadian programs accounted
Mnfr.uf at «

such stations’ total audience. By
Station? “ of the schedule on CBC-owned and operated
percent of aPd such Programming accounted for 64percent of these stations' total audience.20
f ,.In. i^ht of the foregoing,following conclusion expressed in

we accept as accurate the
a report published by the CRTC:

The private,
particularly in
continues to seek

°ff~air broadcaster,the English sector,
regulatory protection
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con,tributin9 » in the main, theabsolute minimum to Canadian content and atthe same time, reaping ever-increasing
profits from the system.2’

independent productions

It has been remarked widely that few Canadian independent
productions receive distribution on Canadian networks and
stations. The CBC in recent years has been taking steps to help
remedy this perceived deficiency in Canadian broadcasting.

The difficulty faced by independent producers is shown by the
following statistics. In 1975-6, the CTV Network devoted only 6
1/2 hours to independent productions out of a total of 1200 hours
of original programming. CTV in that year also presented 30
hours of direct co-productions with independent producers.23
By 1978-79, no time was devoted to either independent productions
or to direct co-productions.24 Within CTV itself, production
is carried out primarily by only two of the fifteen full
affiliates, namely CFTO-TV Toronto and CFCF-TV Montreal.2^

There are a number of possible reasons for the paucity of
independent productions on Canada's largest private network.
Since private Canadian stations have financial incentives to
broadcast only low-cost and low complexity programs,2® it makes
financial sense for the broadcaster himself to produce all the
Canadian programs. In a study prepared for the Department of
Communications, Professors Lapointe and Le Goff concluded that
the type of programming sought by private Canadian broadcasters,
whether quiz and game showns or public affairs, is of a
production genre analogous to the news productions which "are
preferably produced within the organization on account of the
responsibility involved."27 Therefore, "the independent
production sector does not have specific technical advantages
when is comes to this type of production." Furthermore, "because
of its small size it (the independent producer) cannot share the
risks with the broadcaster, an arrangement which might encourage
the broadcaster to use its products."
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be of significance in
broadcasters to use

Thirdly, vertical integration allows broadcasters to
nArhioaein the profits from successful Canadian programs,

SnhoSi Iny need to share profits ("rents") with a non-xntegrated

producer. Such programs may be used to cross-subsidize
unsuccessful Canadian programs.

. nt-her factors may also
A number of other a

of ivate
explaining the

First, because CRTC licensing practice
independent productions. extensive production facilities,
requires broadcaste production houses of studio time
some of the costs

d as overhead and need not be allocated to the
and labour are fixed as This is not the case of course
costs of any ^5^5Producer Secondly, vertical integration may
for the independent Pro^ the program producer and will

.^steady M" ' S“n programing to the broadcaster
must the CRTC's regulatory content quotas.

Finally, contractual arrangements between the broadcaster and
his integrated production house (which are unlikely to be true
arm’s length arrangements) may permit the broadcaster to
underestimate profits and thus request less onerous regulatory
demands.

CABLE RIGHTS IN BROADCASTS

The financial and programming performance of the Canadian
broadcasting system is an outcome in part of the existing system
of property rights. Legislation pertaining to property (and
regulatory decisions dealing therewith) are means whereby society
pursues its goals. It is the task of the consultants to
ascertain whether or not existing property rights respecting
broadcast rediffusion (as given in the present Copyright Act and
judicial interpretation thereof, and in the Broadcasting Act and
regulatory decisions pertaining thereto) provide appropriate or
sufficient market stimuli for the pursuit of the goals proclaimed
in the Broadcasting Act. Furthermore, we are to determine
whether the Copyright Act should indeed be used to provide such
stimuli, and to make recommendations regarding appropriatemodifications to the Copyright Act, as well as policy
alternatives. Section 3(a) of the Broadcasting Act declares that
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broadcasting undertakings in Canada make use of radio
frequencies that are public property ..." Section 3(c) of the
ame Act states that the right of freedom of expression and the
ight of persons to receive programs, subject only to generally

applicable statutes and regulations, is unquestioned.” Section
7(5) of the Copyright Act declares that ’’Copyright in a work
shall also be deemed to be infringed by any person who for his
private profit permits a theatre or other place of entertainment
to be used for the performance in public of the work without the
consent of the owner of the copyright.,.*

The public property nature of the radio frequency spectrum
has meant that broadcasters do not have a proprietary right in
their diffusion of broadcast signals, irrespective of program
content. Therefore, individuals and cable components alike are
not required to pay compensation for reception of electronically
radiated signals.

Moreover, judicial interpretations of the Copyright Act have
held that no copyright exists in a broadcast per se. Therefore,
cable television companies may rediffuse broadcast signals to
subscribing households without copyright liability if and when
such programs are rediffused simultaneously with over-the-air
transmissions.

There are three legal cases worth noting pertaining to these
matters. In Canadian Admiral Corporation v. Rediffusion,
Inc. (Î954) Ex, C,R. 362, Mr. Justice Cameron held that a
television broadcast had to constitute a "public performance" in
order to qualify for copyright protection. While it was agreed
that the broadcast of a film indeed constituted a "performance",
it was also held that, insofar as the intended audience was
comprised of subscribers in homes and apartments, viewing the
program for private enjoyment, it did not constitute a
performance "in public* » The argument that a large number of
private viewers could collectively constitute a "public" audience
was rejected on the grounds that "the character of the individual
audiences remains exactly the same; each is private and domestic,
and therefore, not ’in public’''.29
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In Warner Bros. Seven Arts Inc. et al v. CESM-TV Ltd.
(1971) Ex. Ct. January 25, 1971, Mr. Justice Cattanach ruled
that, while broadcasts as such are not protected by copyright,
"material contained in the broadcasts may be protected by
copyright, but the protection attaches only to that material and
not to the broadcast."30 Consequently, the videotaping of
programs by a cable television system (in this particular case as
it happened, for subsequent rediffusion to subscribers)
constituted unauthorized replication by a "contrivance by means
of which the work may be mechanically performed."3'

Finally, in Capital Cities Communications Inc. et al v.
Canadian Radio-Television Commission et al (1975), the Federal
Court of Appeal affirmed the power of the CRTC to order or permit
deletion of commercial messages contained in broadcasts
originating in the United States and being distributed in Canada
by cable television systems. In his judgement, Mr. Justice
Thurlow stated:

The appellants [Capital__ _ Cities Communications] have no
proprietary or other legal rights in their signals in
Canadian air space. The radio frequencies in that space
are public property under Section 3(a) of the
Broadcasting Act. When the appellants put out signals
on any of such frequencies, they make use of the public
property in the frequencies but they do not by so doing
acquire any right either in the frequency or the signalst ey have generated on it, and they have no right to

siJnals received in Canada in any form,whether altered or unaltered. Nor have they any right
fc,h.e of a Canadian broadcasting

h .. . $ undertaking [cable television system] conformto their requirements or demands.32 Y J

cable systems £
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broadcast of copyrighted television programs, or at least suchprograms originating in the U.S., notwithstanding the fact that
it is this commercial content that gives value to the broadcaster
in his licence to broadcast copyrighted materials. it is alsosignificiant that the Supreme Court of Canada Quoted approvincilv
from the U.S. Fortnightly case:

Essentially, a CATV system no more than enhances the
viewer's capacity to receive the broadcaster's signals;
it provides a well-located antenna with an efficient
connection to the viewer’s television set ...
If an individual erected an antenna on a hill, strung a
cable to his house, and installed the necessary
amplifying equipment, he would not be "performing" the
programs he received on his television set. The result
would be no different if several people combined to
erect a co-operative antenna for the same purpose. The
only difference in the case of CATV is that the antenna
system is erected and owned not by its users, but by an
entrepreneur.34

Nonetheless, although cable television companies bear no
legal liability for copyright on broadcast programs rediffused
simultaneously with the originating broadcast, they cannot make
unfettered use of broadcast signals. Restraints on the uses that
can be made of broadcast material have been promulgated by the
Canadian Radio-television and Telecommunications Commission, and
it is important to note some of these restrictions.

First, cable television companies may not rediffuse broadcast
signals without permission of the CRTC. The Commission has
stated that it will generally approve cable rediffusion of all
U.S. stations available over-the-air to the majority of the
population in the service area of the cable company. But, it
will normally not approve carriage of two or more stations
affiliated with the same U.S. network even if such duplicate
channels are available off-air. For cable systems employing
distant head-ends and microwave to receive U.S. signals, the
cable systems are generally authorized only to redistribute the
three U.S. commercial networks and PBS.35 with regard to distant
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. «ianals "it is the Commission's general policy to
restrict the authorization...to
can receive over-the-air at their local headend.

secondly, under provisions contained in a 1971 policy
statement, cable systems with at least 3,000 subscribers must, at
the request of a local television station, delete the programming
of a U.S. station (or a distant Canadian station) where such
program duplicates simultaneously the programming of the local
station.37

Thirdly, by a policy statement issued in 1971, broadcast
signals rediffused by cable television companies are to be
unaltered, except in those instances where cable companies have
entered into contractual arrangements with Canadian broadcasters
to insert replacement advertisements or other "suitable material"
into the times occupied by advertisements on American stations
such substitute advertisements being sold by Canadian television
stations.38 "Suitable material" does not include commercials
sold by cablevision companies themselves. This policy, however
has been implemented only in isolated instances, due in part at
least to pressures at the political level by American
broadcasters and the U.S. government. Although the majority of
cable systems have installed the requisite equipment for
commercial deletion and substitution, only a tiny minority of
such systems have undertaken this activity. Indeed, on January
21, 1977, the CRTC announced that, in response to a request from
then Communications Minister Hon. Jeanne Sauvé, and in order to
aliow time for the Supreme Court of Canada to make a finding on
the legality of commercial deletion and substitution, the CRTC
the

further implementation.39 on November 30, 1977
to order

ruled that the CRTC i^eed possessed the powerrnmnanll d/or approve commercial deletion, and that cable
reqCSs 9 \e?ally in obeying this order, at least asregards signals originating m the United States.

Fourthly, through its 1971television, the CRTC stated that it
s*stems should offerover-the-air broadcasters for thePrograms, insofar as this policy is

policy statement on cable
was of the view that cable
compensation payments

economic use made of their
very germane to the topic
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hand, it is useful to quote from the policy statement at
length:

Cable television systems now rely for their
existence upon the services supplied by
television stations, and the Commission
therefore has come to the conclusion that
some method must be derived for cable
television to make financial recognition of
this fact.

Cable television is a rapidly growing and
generally thriving industry. As a result,
some argue that cable television should pay
the television broadcasters a subsidy and
not try to develop a reason as to the "why"
other than the "need". Others say that
since cable television systems damage
television stations, cable television
systems should pay for this damage.
However, the Commission believes that there
is a more fundamental consideration.

While cable television helps the television
stations by improving picture quality and
extending service areas, television
stations do not depend on cable television
for survival. However, the cable
television systems are completely dependent
on the television stations whose services
they use in order to develop a value for
subscribers who connect to their systems -
television is literally the raison d etre
of cable television. In effect, while
cable television operators may argue they

are really only selling an antenna service,

sophisticated as it is, the subscribers are
buying not antennas, but programmes.

57

some
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Stated simply, the
is: television stations are tne ^ugers
and cable television systems

Fortrue.nrinrinle WOUid Still DC --principle woux
^uiarity of musical

selections will be enhanced by’ exP°s^
radio stations - but not only are tne

stations not paid for this exposure, they
The task of the

themustCommission

provide
them those many services ...

related tomust pay for the use.

fundamental philosophical Idea of
for services rendered and for use made,

with the pragmatic realization
without this payment, in the long run, the
very stations on which the cable systems
depend may no longer be able to r

Thus, the basic “8
should pay for what damage or

«bU^eUvUion systems increased
profits to the television stations, this
orinciple would still e

The Commission believes that it is
imperative that the broadcasters and the
cable television operators develop a method
which will correct this inequality that has
developed in the system. However, if no
solution is forthcoming, the Commission
will take the necessary steps to achieve
this goal.40

The CRTC also suggested a plan for compensation by cable
systems to broadcasters whereby the amount of compensation woul
be based on cable revenues, with a higher percentage imposed upon
cable companies with higher revenues. In return, cable companies
could receive authorization to replay programs already broadcas
with advertisements intact. Cable companies could also use some
of these predetermined funds to purchase program rights f^oin
other sources, such as the National Film Board.
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Nonetheless, the CRTC has had difficulty in implementing its
policy pertaining to compensation payments. it may well be that
the CRTC no longer believes it has the power to order such
payments under existing law.

It is worth noting that both Rogers Cable TV, in its
application to acquire control of Canadian Cablesystems, and
Canadian Cablesystems in its application to acquire Premier
Communications, provided for an allocation of 1 percent of gross
cable revenues to finance broadcast repeat channels and to
provide interim financing for Canadian feature films and
independently-produced television programs. in this latter
regard, Cablesystems stated that such funding "allows the cable
participants to assist the production of competitive Canadian
programming,while, at the same time, allowing the contributors to
determine, in some measure, how the money is to be spent."41

The practices adopted by Canadian Cablesystems, however
meritorious they may be, are not akin to copyright payments. In
financing one or more broadcast repeat channels, Cablesystems is
paying for the right to replay material previously rediffused
without payment, and such payments are required under the
existing Copyright Act as interpreted in Warner Bros.-Seven Arts
V. CESM-TV. Cablesystems is not making payments for simultaneous
rediffusion. Furthermore, insofar as this cable television
company is allocating funds to create new programming, owned and
controlled (in part) by itself, there is no similarity to
copyright payments. Copyright payments would be made for the use
of existing programming procured from other sources.

To summarize, cable companies are permitted under existing
legislation to distribute, without compensation to copyright
holders, broadcast programs to subscribing households. Current
legislation (as opposed to regulatory policy) does not preclude
cable companies from removing commercial content associated with
the broadcast of such programs, at least in those instances where
the programs are broadcast from the United States, and inserting

commercial messages or other material in their stead. Current
legislation precludes videotaping of programs whether foe
subsequent rediffusion or otherwise in the absence of contractual
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agreement between the cable company and the broadcaster or
copyright holder.

Regulatory policy has served to circumscribe somewhat those
property rights existing in legislation, however. Cable
companies must attain regulatory approval before rediffusing of
any broadcast signal. Regulatory practice has been to limit
rediffusion to signals that can be received off-air and to a
maximum of three non-duplicated U.S. commercial signals and one
PBS station in those cases where such reception is unavailable
off-air.

Distant stations must be deleted, at the request of a local
broadcaster, during periods of simultaneous duplication of
program material.

Cable companies may not insert their own commercial messages
into the advertising time of television stations; furthermore,
the regulator’s policy of commercial substitution with
advertisements sold by local broadcasters in place of
advertisements sold by distant (U.S.) stations, is not being
practised to any significant extent.

Finally, cable companies have not undertaken (with possibly
one or two exceptions) to follow regulatory guidelines of
compensating local broadcasters, either for the use made of their
signals or for any perceived financial harm inflicted on them by
the importation of distant signals, or both. Nevertheless, in
few instances, pursuant to regulatory guidelines, cable companies
do purchase from broadcasters rights in copyrighted materialproduced by the broadcaster to repeat programming (advertisements
ihonnoi ay*3 Previously; such companies dedicate a channel or
channels to this purpose.

OTHER CABLE PROPERTY RIGHTS

Se"ice?3 Provided in Canada through local
CRTC but in

are Cable comPanies so enfranchised by the
technological” chaVa«°e"^^^^^^^ arrangements, an
competition. It to Prelude direct

1 IS worthwhile noting briefly the effects of
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technological and contractual aspects upon the monopolisticstructure of the industry.

The provision of cable television service entails theestablishment of a cable network characterized by high fixed
capital costs and relatively low variable, or per subscriber,
costs. These costs and technological characteristics mean that
it is most efficient that all local cable television services be
provided through one cable plant (which need not necessarily be
dedicated only to the provision of cable service, however). Any
form of direct competition that would encompass widespread
duplication of plant and equipment would prove to be wasteful and
could well result in losses accruing to one or all of the
companies involved; direct competition would erode the subscriber
base and hence revenues of the hitherto monopolistic system, but
would not reduce costs commensurately.

Current ownership and contractual arrangements preclude
competition in the provision of cable service insofar as the
large portion of the plant and equipment utilized (which, as
argued above, cannot be efficiently duplicated) is at present
dedicated through ownership and contractual arrangements to
exclusive use of single companies for the purpose of providing
local cable service.43 Significant portions of cable plant are
frequently owned by telephone companies and leased on an
exclusive basis to cable companies; otherwise, the plant is owned
outright by cable companies themselves.44 while it has been
suggested that all plant and equipment put to use for the purpose
of providing cable television service be encompassed within a
"single integrated network," owned by the telephone companies and
leased out on a common carrier basis for provisioning of various
services, including cable and telephone service, such
arrangements have generally not been implemented except in
isolated instances, such as in Elie, Manitoba, thereby precluding
competition in the provision of cable service.

It is apparent, then, that the monopoly enjoyed by the
members of the cable industry stems from law, including contract
law, and from explicit regulatory policy. Monopoly is an
outcome, but only in part, of technological considerations.outcome, differentthatsince, is conceivable

but only in part,
as argued above, it
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precluded by law or regulation, might choose to offer cable
service.

in addition to monopolistic service provision, cable
television systems possess several other characteristics
frequently associated with public utilities.46 The service is
provided through a permanent, physical connection between the
producer and the consumer, as are electricity, telephones, water,
and so forth, raising the possibility of undue price
discrimination among subscribers since there is no possibility of
resale of services. Moreover, cable television is associated
with the fields of transportation and communications as are most
public utilities. Finally, cable television has a special
importance in the lives of many Canadians. As noted by Wood
Gundy Ltd* "cable service is looked on almost as a necessity by
those who are subscribers; in difficult economic times, cable
would be one of the last services to be cancelled by the
household". The foregoing characteristics of the cabletelevision industry may well have been instrumental in causing
the Consultative Committee on the Implications of
Telecommunications for Canadian Sovereignty (Clyne Committee) torecommend that cable companies ’’should be regulated on a
rate-of-return basis.**8 3

by the CM^nlt' television has been declared categorically
to the mm^d^ of

public utility and hence is not subjectutilité f.* tr,Xn“ n°rraally imposed upon public“hybrld-?« falling CaWe j^ustry ls declared to be a
a^telecommunications ca\7ie —1« °'

is inH a3 numbe?Tft resects ^re^Md^bC9^YSte"’i cable televisiT
analogous to the

by the re9u^tor in a manner

licence renewals.
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tend to be automatic. But. on the other ui

are not subject to regulation re8pe?Una
Canadian content, the principal focus of the CRTC regulation ofbroadcasters•

And while, like public utilities, cable is enfranchised on amonopoly basis and its rates are subject to approval bv theregulatory board, unlike public utilities, cable companies are
not expected to extend service to unprofitable areas through theprinciples of cost averaging and cross subsidization. Nor are
cable profits regulated directly. While the regulator has
declared jurisdiction over rates and published numerous criteria
by means of which cable rates are judged, rate of return
regulation or other direct profit regulation has not beeninvoked.51 Finally, and notwithstanding its ability to
distribute messages from various sources, cable has not been
declared to be a common carrier. it is permitted to (and indeed
required to) originate its own messages, although being precluded
from carrying advertising sold by itself or charging directly for
such programming.52

PROPERTY RIGHTS IN BROADCAST SIGNALS

The Broadcasting Act declares that "radio frequencies are
public property." All broadcasting transmitting undertakings,
that is all undertakings which transmit radio signals for direct
reception to the general public, must obtain a licence from the
Canadian Radio-television and Telecommunications Commission and a
technical operating permit from the Department of
Communications.5^ The CRTC is empowered to grant licences for
periods not exceeding five years, subject to renewal, if in the
opinion of the Commission, the "objects" of the Commision will be
furthered thereby. The objects of the Commission are specified
in Section 3 of the Act and pertain inter alia to the broadcast
of predominantly Canadian programming material.

There are two major reasons why the government has maintained
itself or, in more recent years, delegated to an independent
governmental regulatory board, the responsibility for licensing.
The first reason concerns the technical characteristics of the
radio frequency spectrum; the second concerns the ideology or
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philosophy pertaining to broadcasting in Canada. We expand on
each of these factors*

First broadcast signals have certain characteristics which
dictate that the allocation of frequencies be carried oat by an
administrative body, rather than through the exchange of private
property rights in the marketplace. The radio spectrum has many
attributes of common property (shared use} resource. Here we
will note two of these attributes. First, the spectrum is not
depleted through use, as are many other resources, but it i5
'subject to degradation and pollution which stem from congestion
and intolerable interference."55 These factors create problems
In efficient use of the radio resource.56

While it has indeed been argued in some quarters that private
property rights could and indeed should be created and supported
through law,57 in practice it seems unlikely that "property
rights can be defined with sufficient clarity to make them
marketable", and in any event, "transactions costs" among the
various affected parties could be high. This is not to say that
user charges or other market-simulation mechanisms may not be
appropriate as an adjunct to administrative allocation, however.

Furthermore, in addition to non—depletion (but degradation}
through use in transmission, the radio spectrum also bears the
characteristic of a public or common good in reception. Once
V?i 10 S19nals are radiated, they are available tor reception by

>2 appropriate receiving equipment who are
" the 9e°9raphic coverage pattern of the signal.59S reception of satellite signals at

It it h common property nature of radio reception,
through direct marker tha£ b™dcoting tends not to be funded
pay accordina tn nX 6 SmS «hereby viewers and listeners?Se case of ouhl k

rathGr trough general taxation in
public and private ? .br?adcast ln9 1 advertising in the case of
in some countries. * c^stln^* or taxes on receiving equipment

11 can be
payments, in
entailed in

addition^ e*cluslon from reception through usef
swxmïïo ?T9 ‘““Y example, cost*

9 and descrambling equipment, bill*n^'
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monitoring and so forth), are also undesirable insofar as the
marginal cost associated with additional reception of
transmissions is zero.51 Qp the other hand, program originators
must receive funding from some source in order to be induced to
create programming in the first place, and it can be argued that
a user-pay mechanism would give greatest support to viewer
tastes.62 in addition to questions concerning the extent to
which market-based decision making is appropriate in the Canadian
context (a point we return to immediately), it is to be noted
that user-pay television, to the extent that it were to become a
major mode of financing programming, would worsen the
distribution of income in our society by discriminating against
those unable or unwilling to pay.

In addition to the public property nature of the radio
spectrum, there is an additional reason why Canadian law has
precluded private property rights in radio frequencies.
Broadcasting in Canada has been cloaked historically with a
social purpose. Broadcasting has been viewed by legislators as a
powerful cultural conditioner which, if unregulated, could, inter
alia, erode Canadian nationhood through undue concentration on
American-originated program material.

Consequently, broadcasting licences are to be issued only to
those groups which, in the opinion of the CRTC, can and will
contribute to the fulfillment of the objectives proclaimed for
broadcasting in the Act. In furtherance of the Act’s objectives,
the CRTC was given substantial powers in addition to making
initial awards of licences for periods of up to five years. It
was granted the powers to renew and not renew licences, and to
revoke licences for cause. It was empowered to attach conditions
to licences and to amend such conditions. It was empowered to
enact regulations respecting programming and other matters to
which all licensees and/or licensees of a particular class of
licence must adhere. It was empowered to file suit in the
courts for failure on the part of licensees to comply with
regulations.

To summarize, Canadian law permits the allocation of
publicly-owned radio frequencies to private use for a limited
period of time upon the condition that the frequencies so
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allocated be utilized to help fulfill the aims set for
broadcasting, namely that broadcasting in Canada should help
"safeguard, enrich and strengthen the cultural, political, social
and economic fabric of Canada." In order to facilitate and help
ensure compliance with these ends, Canadian law has provided for
the creation of an independent supervisory body with
broad-ranging powers.

In order to gain further insight as to the existing system of
property, it is therefore necessary to turn to the policies of
the supervisory body, namely the Canadian Radio—television and
Telecommunications Commission. The policies of the CRTC have
been described and analysed at length by one of the present
authors in previous studies, 63 and therefore only a brief
summary of findings is presented here.

With regard to program content, the CRTC requires that 50
percent of the hours between 6 p.m. and 12 midnight be devoted to
Canadian-originated material, and that over the full broadcast
day (6am to 12 midnight), 60 percent of the broadcast hours be
devoted to Canadian content; these quotas are averaged over the
full broadcast year.64 Within these constraints, most licensees
are free to choose programming from whatever source and to
schedule such programming according to their own inclinations.65

With regard to commercial content, licensees are constrainedto a maximum of 12 minutes per hour. Commercial content is also
subject to some government control, especially pertaining to
food, drug and other such products, and is subject to legislationdesigned to limit "misleading advertising." Canadian contentquotas a-e applied to commercial content also.

renewals for up
provided adequate or « •

yearS for “censees deemed to have
years for qïictnM« Pel1Or Performance' and less thandeemed to have provided inadequate

r to.th® licensing of radio frequencies, it is theponey of the Commission to grant new licences for periods of up
aims^t adjudged best prepared to fulfill the
requested in th^ competitive applications are generally
renewals it fh "7 llcence issues. Respecting licencerenewals, it is the policy of the Commission to issueto five

_
.
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performance. It is not the policy of the Commission to hold
competitive applications for renewals nor to fail to renew
icences. With regard to transfers of licence, it is the policy

and practice of the CRTC to admit as applicant the party proposed
by the vendor only, not to intervene in financial negotiations
reached between the buyer and seller, and to approve the great
majority of transfer applications.

Furthermore, certain corporate groups, namely telephone
companies and chartered banks, are precluded from holding
broadcasting licences. On a number of occasions, the Commission
has also expressed concern regarding undue concentration of
control of media and cross ownership among cable, broadcasting
and newspapers, although at present, its policies in these
regards are unclear.67 Broadcasting licences in Canada through
Order-in-Council may be held only by Canadian citizens and
corporations.

The market forces stemming from the current system of
property, when combined with audience preferences, have meant
that the goals proclaimed in the Broadcasting Act have proved
illusive to attain.

SUMMARY

Market forces take on shape and slope only within the
structure set by property law. In the broadcasting field, an
important component of the system of property is copyright
legislation. To the extent that the performance of the

broadcasting system is inadequate, copyright legislation becomes
a candidate for revision in order to restructure market forces so
as to improve performance.

From a financial point of view, the private sector of
Canadian broadcasting is performing very well; rates of return

accruing to private television broadcasters are several t

those required to attract new capital, while the cable indus y

too earns well above the cost of capital.
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Nonetheless, the programming performance is inadequate. Thia
inadequacy becomes especially conspicuous when comparisons are
made between the private and public sectors, each having
comparable financial resources.
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CHAPTER 4

Some Economic Issues

by Robert E. Babe

IWTRODÜCTIOH

The primary purpose of this study is to assess from the point
of view of Canadian communications policy the Keyes and Brunet
recommendations for instituting a copyright in the rediffusion of
broadcasts. Keyes and Brunet, it will be recalled, recommended
that a revised Copyright Act should give copyright protection to
Canadian broadcasts incorporating Canadian program material and
that a Copyright Tribunal be created to, inter alia, "fix the
appropriate fees and establish the necessary safeguards to ensure
equitable assessment, collection and distribution of royalties to
Canadians,*1

An assessment of Keyes-Brunet implies, however, a prior
assessment of the suitability of copyright legislation per se to
pursue communications policy, given our mandate. Some might

gue a copyright law is an inappropriate means of pursuing
%nd Aet could favour (or oppose) Keyes-Brunet on other

indeed a suitabfe™0^' if is .det«rmined that copyright is
assessment nF th "Tî?* Of Pursuing communications policy,
alternative propoLlV u^7 in co,nParison
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We argued m Chapter 2 that the effects of copyright
legislation on communications policy must be considered by
policy-makers because copyright legislation will indeed have an
effect - perhaps perverse or perhaps supportive but nevertheless
an effect there will be. Perhaps policy-makers, after reviewing
copyright, will opt for goals other than communications policy,
(perhaps ensuring high rewards to all creative producers or
placating foreign interests) if such goals are in conflict with
communications policy. But the point remains that communications
policy must enter the decision-making process as there will be an
effect.

The position of the consultants is that copyright legislation
should be made to harmonize as much as possible with all the aims
of society, that if society has conflicting goals these should be
specified and the trade-offs recognized. In any event there is
no inherent or a priori reason why copyright law should not be
used to aid the pursuit of communications policy, any other
functions of copyright notwithstanding. All property rights have
both individual and social consequences.

The following section of this chapter addresses some key
economic issues pertaining to the general topic of cable
copyright liability for rediffusion of broadcasts: monopoly,
incidence, equity, financial impact of cable on broadcasters and
copyright holders, and incentives from cable copyright
liability. Other economic issues, such as financial need and
ability to pay, programming performance and so forth were treated
in Chapter 3.

After a
key issues
Keyes-Brunet
right. The
Canada with

discussion of the concept of monopoly and of other
in economics, the chapter turns to the specific

recommendations with respect to a ^^f^^ion
chapter compares the proposals found in 51?™ the
those of the Economic Council and with those of the

Clyne Committee.
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SOME CABLE COPYRIGHT
ECONOMIC analysis OP

IbbUEu

Monopoly

as a "monopoly" right
of works. Once copyright
classical restraints andto" mind and thereafter it is but a short

to some, copyright is perceived
bestowed upon creators of certain types

is declared to be a form of monopoly,
Abuses can easily spring to _ n —
step to policy recommendations designed to remove such alleged
restraints on competition. 2

Not infrequently in economic analysis as elsewhere the
conclusion reached is dependent to a significant extent upon the
assumptions and perceptions existing before the analysis is even
begun.3 Therefore, if one begins to analyse the economic aspects
of copyright from the point of view of the theory of monopoly,
one is almost foreordained to arrive at the conclusion that
copyright protection should not be strengthened and, indeed,
should be weakened. On the other hand, if the problem is
approached from the point of view that copyright is a property
right in no significant way different from other property rights,
one will judge the issue in the context of the efficacy of the
market forces generated from the right and in the context of the
contribution of the right to the broader objectives of society.
We begin this section, therefore, by discussing the validity of
the characterization of copyright as monopoly.

Monopoly, even in its most blatant examples, is seldom
perfect; there are nearly always substitutes.4 Neither is
competition ever perfect; there nearly always exist some unique
characteristics in products or in sellers. What is at issue in
employing the terms "monopoly" and "competition" is the extent to
which other goods, services, sellers and so forth are substitutesfor the good, service or seller in question.

demanS°î°»^! fe®3uently employ the term "cross elasticity of
the deére» ml" d®19n tO ,attempt measurement thereof, to denote
«Î profit ra^es earne^^n^t0" “ists-5 Furthermore, they look
in order tn

d t d barriers to entry into an industry7
power are Resent her si9niHcant degrees of monopoly
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with regard to television programming, however, with perhaos
a few notable exceptions, it is highly improbable that monopolypower exists to any degree that could be termed problematic.
Competition exists at three distinct levels.

Television viewing is certainly a popular activity of many
Canadians; it is asserted, for example, that viewing television
occupies more of the leisure time of North Americans than any
other activity except sleeping.® Part of the popularity of
viewing television is attributable to the low price entailed in
such activity.'0 Nonetheless, it is possible to overstate the
monopoly aspects of television programming. Canadians do, on
occasion, tear themselves away from their television sets,
indicating that television viewing still faces some competition
from other activities despite the low price of viewing.
Moreover, while television stations are authorized at present to
occupy exclusively particular frequencies to present a schedule
of programs, it is a rare occurence that a television station
does not face some direct competition for the viewers' time from
other stations receivable in the same locality, in addition to
competition from other leisure time pursuits. In major markets,
competition among eight or more stations is no longer unusual,
and the number of outlets is growing annually.

Furthermore, programs must also compete for viewer attention
with programs offered on the same station at other times, as well
as with programs competing both simultaneously and at other times
on competing stations. It is also apparent to everyone that
especially popular programs and formats tend quickly to spawn
imitators in significant volume, a manifestation of competition
at work. 1°

In any event, to the extent that, despite foregoing

observations, the monopoly question is still hel
Problematic, it is to be noted that in the years to come it will

certainly become less so. Cable capacity is in prmcipie

unlimited, and we are witnessing the formation
satellite-cable networks offering specialized channels of news^children's programing, pay television, supe r

monopolyf°rth. m the context of these developments, the monopoly

question pales into insignificance.
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Therefore.
as .’"onopoly" should be applied only

impo«"teciassee of goods or services offered by single seller,
there are few good substitutes - for example telephone

electricity and indeed cable televiaion service.

and

It is true that, at present, the supply
Canadian-originated programs tends to be concentrated within
few major production houses; however, this state of affairs
not in the least attributable to copyright, but rather it resul
from ownership links among television networks, stations
production houses (vertical integration} and the foreclosure
independent productions resulting therefrom.’^

For the foregoing reasons, we dismiss claims pertaining
the alleged monopolistic restraints inherent in copyrig
protection of television programs. 13 Rather, copyright should
viewed in the context of property law as developed in Chapter
and assessed as to whether the existing system of rights permi
society to "realize the purposes of its members or some of the
purposes of some of its members".

Incidence of Cable Copyright Liability

An important question concerns who
burden of cable copyright liability -subscribers or both. For insightnecessary to return to the cost andtelevision.

would bear ultimately the
cable companies or cable
into this issue, it
demand aspects of cable

suffers from diseconomies
minimal optimal size

The

per

indicates that,
(year Î975), demand

subscribers to
is lower than

j re television companies

of density.
a system of given
average cost

while cable television apparently

geographic proportions
subscriber, 15
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is
decrease revenues.
indicating that, in

slightly elastic; that is, an increase in prices would
iq^rthermo5e' evidence has been developed. 19/5, marginal revenue per subscriber (at

$28.00 per year) was somewhat less than marginal cost (at $33 00per year) on average. Presuming that econometric analysis and
the data base used in these studies permit conclusions to be
drawn to this degree of accuracy, (an assumption that is notnecessarily valid) the findings indicate that cable television
systems (at that time) were not maximizing short run profits, a
state of affairs that may be attributable, in part, to the fact
that the CRTC must approve all increases in cable rates.

The simplest way to invoke copyright liability on cable
companies would be through compulsory licensing whereby the
copyright fee is based on a percentage of gross cable revenues.
This fee could be depicted diagrammatically as a shift to the
in the demand and marginal revenue schedules. 18 in the case of a
profit maximizing monopolist under conditions of constant and
increasing marginal costs, the firm will be unable to pass on to
the consumer the full amount of the tax. However, insofar as some
evidence exists that cable systems at present (or at least up to
1975) are not maximizing short run profits (margi- nal cost is
greater than marginal revenue), the firms in the industry would
have the potential to pass on a greater propor- tion of the tax
than would otherwise be the case. Of course, the regulator would
still have a role to play in this regard, however.

It is likely that a revenue tax for copyright would result in
somewhat higher prices to consumers with a consequent diminution
in cable subscriptions, but that the increase in price would be
significantly less than the per subscriber tax, even in the
absence of regulatory supervision over rates. Given the

existence of regulation and the fact that high rates of return
are being earned currently by the industry (as we saw m C ap er
3)» it becomes even more improbable, or in any
unjustifiable, that the cable industry would be able or permittea
to pass on more than a portion of copyright liability payments to

subscribers.
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Equity Among Viewer a
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such proceedings it has
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been held that customers in substantially like circumstances
should be charged the same rates for the same service. Under

-- — --- charged tor

bM «7"^ considerable airing before
regulatory tribunals as regards the

inter alia, telephone service.

Under regulatory criteria of fairness, however, it Is illegal
to charge different rates to customers of different age, sex,
race, income or occupation. 2 1 It would appear that copyright
liability on the part of cable television companies would not
constitute undue price discrimination if the issue were evaluated
within the foregoing regulatory context. After all, cable
subscribers receive much greater diversity in programming than do
off-air viewers, and the act of subscribing is voluntary on their
part.

It should also be borne in mind that cablevision subscribers
receiving a greaterpurpose

quantity

means of
not

avai laole.
companies
programs

of
than be

to
the
our

payments
technical

accrue only
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would otherwise
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make payments for the express
and diversity of programs

. this fact shouldattention from the real purpose of the payment

cable” - "° one would subscribe to
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h be^es whether copyright holder should

fees^ This ouKtinn'1?at* existing or augmented subscript io"
This question turns, in part, upon criteria of equity
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between cable companies and copyright holders as well as upon
other social goals.

Cable's Financial Impact on Broadcasting

An issue that has been of long standing concern to theregulatory authority is the possible deleterious financial impact
of cable television on over-the-air broadcasters. In 1969. the
CRTC stated its view that

The rapid acceleration of such a process
[namely an enlarged coverage area of U.S.
networks and U.S. stations and therefore
their advertising markets in Canada] ...
would represent the most serious threat to
Canadian broadcasting since 1932 before
Parliament decided to vote the first
Broadcasting Act. In the opinion of the
Commission, it could disrupt the Canadian
broadcasting system within a few years.22

In accordance with this perception of the possible or likely
impact of cable televison on the revenues of Canadian
broadcasters, the CRTC developed a number of policies (not all of
which have been implemented to any significant extent) designed
to protect traditional broadcasters from the increased
competition attributable to cable television. These policies
were described in Chapter 3.

Financial harm inflicted on Canadian broadcasters by cable
television could constitute one argument in support of payments
on the part of cable companies to broadcasters; revised cable
copyright legislation would be one mechanism for initiating such
Payment.

Financial harm to broadcasters is not necessarily synonymous
with financial harm to copyright holders, but there 1» .auls“°"?correlation. First, significant portions of the schedules of
television stations are often produced by the Rationsthemselves, and to this extent broadcasters are indeed '“Plight
holders. Secondly, to the extent that cable inflicts financial
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to
for

nn broadcasters, copyright holders too can be expected

suffer since broadcasters make payments to copyright holders
the purchase of program rights.

In any event, broadcasters purchase rights {licences) to
diffuse program material from copyright holders (assuming the
latter to be distinct from the former) and cable companies
without incurring liability, are free to utilize these signals in
pursuit of monetary gain. If cable inflicts financial harm on
broadcasters, it lowers the value of the licence to diffuse
programming that has been purchased by the broadcaster from the
copyright holder.

Copyright law could be used to cause cable companies to
compensate directly copyright holders. Alternatively, copyrigh
legislation could declare rights in the licence to diffuse
program material, thereby requiring cable companies to compensate
broadcasters. Or, copyright legislation could incorporate both
of the forementioned rights and duties.

increasean
last mentioned

it
of dataadvertising

of

has
it

examination
television
importance relative

med ium
harmed

television
contention

growth
monetary

would not
Canadian

revenues
as an
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The financial impact of Canadian cable television on private
sector broadcasters (as distinct from copyright holders and

and the
advertising

not harmed private sector
- J copyright holders

In one study (Babe), it was concluded that cabl
television to date (1972 data) had not caused a discernibl

support the
broadcasters.
broadcasters,
either.

regarding the

> benefit ted
In addition,

time series

non-commercial broadcasters) has been the subject of two detailed
analyses. *3 “ ' ’

in prices charged? from this
author inferred that cabl

financially North American
is to be noted that cursory

decline in Canadian

conclusion the
television has
broadcasters, ’

cableIf cable indeed has- has probably not harmed

. private sector broadcasting revenues and
that, in fact, it may have served to increase such revenues. Theother study (Liebowitz) concluded that cable television in Canadahad not served to decrease prices charged for advertising time one part of North American broadcasters and that, indeed, it maynave served to cause - -
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The terms of reference given the consultants includes acritical analysis of the Liebowitz study on the impact of cableon broadcasters. Detailed comments are reserved for Appendix
II. As developed in the appendix, the present consultants haveserious reservations with respect to Professor Liebowitz*s policy
recommendations. 2

Criteria for Exacting Payment

Incentives will vary in accordance with the principles used
in invoking cable copyright. Two types of principles are
important to consider: principles relating to criteria for
payment, which is the subject of this section, and principles
determining who shall be paid, the subject of the next section.

There are two basic ways in which cable companies can be
required to make copyright payment: use of market mechanisms
(bargaining) or use of compulsory licence. In the case of the
former, cable companies would negotiate rediffusion rights with
the copyright holder (either the broadcaster or the original
holder of the copyright) and make payments directly to that
party. in the latter case, the copyright fee for rediffusion
would be predetermined in some way and paid initially to an
administrative body which would then redistribute the funds to
the parties concerned on some basis.

stems from
party that

of programs
each cable
separately,

One difficulty in using the market mechanism
cable’s status as a local monopoly. Insofar as the - ket

be procuring rediffusion rights
Power vis-a-vis its subscribers, it could refuse to negotiate

The use of market mechanisms (bargaining), it has been
argued, will make it more likely that suppliers can capture the
incremental value of their programs to viewers and advertisers.
In this view, the negotiating power of the program copyright
holder (or alternatively the television station) will enable
Payments commensurate with viewer popularity. Since different
prices would be negotiated for each program or series
(°r alternatively each television station), by
company, and since cable companies would negotiate
total cable copyright payments would be maximized.
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and they

mechanism
copyright

same mrograms on stations considered valuable
rights to rediffuse som £og non-carriage would not
to some ^^cribers to cancel the service altogether.

Furthermore, it is not at all that the market
wnuïd contribute to Canadian communications policy. If

were granted to foreign as well as domestic interests, it ia
likely that the bulk of copyright payments would leave Canada due
to the popularity of American programs and stations in Canada,
if copyright were vested solely with domestic interests, the
problems in nurturing meritorious but less popular programs might
not be relieved and in any event cable companies might well wish
to decline carriage of Canadian programs or stations in favour of
the "free“ and popular US alternatives. 26

Finally, since cable companies would be required to contract
individually with either program suppliers or stations, there
would be a great deal of administrative and contractual costs in
using bargaining as the means to set rediffusion payments.

The alternative, compulsory licensing, could base copyright
payments on any number of critera: revenues, profits,
subscribers, number and type of signals rediffused, and so
forth. if the reason for invoking cable copyright liability is
primarily to enforce payment for use of signals, then payment
based on the number and type of signals rediffused makes sense.
On the other hand, if copyright is invoked primarily with the
intent that cable should make a contribution to Canadian
broadcasting, payments based on financial criteria will be more
apt» Since profits may be disguised in many ingenious ways,^”
copyright liability based on profitability is not workable.

The disadvantages inherent in the market approach constitutethe advantages of compulsory licensing. While the total
copyright payments by the cable industry could be lower under
tS”?üb«rïh.«*niB1ïï' ?"*" WOUld be less disruption in serviceto subscribers, less administrative difficulty and cost, and more
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opportunity to employ the funds in accord with Canadiancommunications policy.

To Whom Should Payments Flow?

Cable copyright payments could be directed either to program
copyright holders or to broadcasters or to both. if program
copyright holders were granted the right, irrespective of
nationality, American interests would be the primary
beneficiaries. Private television broadcasters in Canada diffuse
U.S. programming for about 50 percent of their schedules and iq
addition cable systems often carry 4 or more American channels
for which the Canadian content is approximately zero. it would
make little sense to create a rediffusion right for copyright
holders if U.S. interests were to gain disproportionately, to
Canadian. But, as we discuss below in Chapter 6, Copyright,
Federal-Provincial Relations and International Relations,
non-discrimination as to nationality is a prominant feature of
international copyright conventions to which Canada is a
signatory. If copyright for cable rediffusion is to be vested
with copyright holders, a means ought to be found to give
paramount consideration to Canadian interests while not
discriminating as to nationality.

are
all broadcasters.forrediffusion right created

Problem concerns the fl--
country as cable companies pay
stations. The second concerns
to private Canadian stations

In either event, there

Alternatively, cable copyright liability payments could be
directed to broadcasters. This could be done in two ways.
Either a rediffusion right in the very act of transmission (as

opposed to rights in the programming per se) could be
created, or alternatively copyright legislation could explicitly
confer rediffusion rights in the licence (contract) to diffuse
Program material which is procured from program .
by broadcasters. The first approach was recommended by Keyes and

Brunet; the second is implicit in the approach recommended by the

Economic Council of Canada.

two problems inherent in any
- The first

flow oT copyright payments out of the
for the rediffusion of American

the fact that copyright payments
may not be that productive in
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, aF the Canadian broadcasting sy3tem.
stimulating the P«5or.M"“ DriVate teievision broadcasting
we 'that Canadian private broadcast

Of Programming,
bave performed gu*.tc jiwuj

economic analysis of three proposals

POR CABLE COPYRIGHT LIABILITY

Keyes and Brunet Rediffusion Right

In order to avoid ’drastic increases in royalty payments to
non-nationals" implicit In universal copyright rediffusion
protection, the Keyes-Brunet recommend creation of a rediffusion
right" whereby "copyright protection be provided, by means of a
right to rediffuse, to Canadian broadcasts incorporating Canadian
program material."

This recommendation stems from the authors1 conclusion that
broadcasts per se are not subject to international copyright
treaty while the program material is. By discriminating as to
the national origin of the broadcast signal, and then
differentiating as to the national origin of the material being
exhibited on that signal, it would be possible for Canada to
comply technically with her international obligations while at
the same time ensuring that no copyright payments leave the
country. The payments would be made through compulsory
licensing.

basis the revenues
it that

more
is clear
somewhat

While it remains to be specified on what
would be distributed among broadcasters,
Canadian-originated programming would becomeattractive to Canadian broadcasters (although still very much
di sadvantaged relative to U.S. programs), and less attractive to
Canadian cable companies. Canadian program suppliers (to theex .en t ey are distinct from Canadian broadcasters) would also

the.extent that they would come to share the increasedrevenues accruing to broadcasters.

bh
the P°?nt Of view oE Canadianthere are a number of weaknesses to theFirst, there would be insufficient s

communications policy*
Keyes-Brunet proposals*

timulation of Canadian
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program productions. Keyes-Brunet recommend direct transfer of
funds from the cable industry to the Canadian broadcasting
industry without making firm provisions as to stimulating programproduction directly. We saw in Chapter 3 that the private sector
of Canadian television broadcasting Is highly lucrative with
pre-tax returns on investment of over 50 percent. Despite this
high profitability only an estimated 14 percent of private sector
revenues are devoted to Canadian programs. The Canadian programs
that are offered by private sector broadcasters are of low
complexity and low employment and frequently do little by way of
pursuing the goals set for broadcasting.

The consultants are not persuaded that increasing revenues
to private broadcasters would significantly increase programming
performance in light of the financial incentives they operate
under and their programming performance to date, we do believe,
however, that cable copyright payments flowing to the CBC and
other public broadcasting entities in Canada would stimulate
program production. This assessment is again based on the
historic program performance of the CBC and its financial need.

Secondly, Keyes-Brunet propose creating in law a proprietary
right in broadcast signal transmission. However, it has been a
long standing principle of both broadcasting policy and more
generally radio spectrum management in Canada that no private
property rights are to exist in radio frequencies (see discussion
in Chapter 3). While the proprietary right proposed could be
raade contingent upon possession of a broadcasting licence in

*hich no private rights are enforced, nonetheless we deem as
undesirable the erosion in the public property nature of t

radio spectrum inherent in the Keyes-Brunet proposal.

Thirdly, and as taken up in greater detail in a subsequent

'hapter, Keyes-Brunet propose discrimination as to. nationality,

«hile their proposal may be in * likely to provokeinternational copyright conventions, it is nxexy

international difficulties.

Economic Council of Canada Proposal

The Economic Council of Canada RancesPayments by cable companies be required only in those
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in proportion to th*

It was noted in Chapter 3 ,
Dresentcommercials Jele^ telPvislon

by the cable compani6s
contain commercials. rt3
that broadcasters grant^

compensation “ •* --
r above* that only in rare instancy
the present time, although giVe

are commérerai» cable television companies are legall
regulatory authorixa c

cials. Given the current situationempowered 40 delet* beneficiaries of the Economic Council-th"ef^tionl if adopted, would be the Canadian Broadcasting
provincial educational broadcasters such as th’Ontario^ Educational Communciations Authority, and the Public

Broadcasting System in the U.S. To the extent that one believes
public broadcasting to be superior to advertiser financed
television in transmitting important cultural values, and to the
extent that one believes the former to be under-financed and
under-represented relative to the latter, the Economic Council of
Canada has indeed put forth a viable policy option.

where commercial co
does nOt

where the broadcast P g
vieW

Council was apJSnd receive compe
these rights shoui<
audience reached by toe f

There are a number of attractive features in the Economic
Council's proposals. First* insofar as copyright fees would be
directed toward non-commercial television* non-commercia
television would be encouraged. This could induce and enable the
CBC* for example* to cut back on its reliance on advertising
this would be welcomed by both CBC viewers and Canada's private
commercial broadcasters who could be expected to gain advertising
revenues from such action. it could also lead to the
establishment of new provincial educational television systems
and other non-commercial broadcasting.

CBC and proving*
financial need is

be theSecondly* insofar as public broadcasting wouldbeneficiary of these payments* it would be easier to earmark such
funds to specific purposes* for example independent productionif such were deemed desirable* than it would in the case of
private television. Copyright payments to thebroadcasting entities would be directed wheregreatest and performance highest 34

Third* the proposal relievesother copyright liability schemes
the dilemma entailed in ^ûst
whereby the U.S. broadcaster®
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and copyright holders could be expected to be the primarybeneficiaries; for most commentators located in Canada, thaïwould be an unfortunate outcome of cable copyright liability inthe present instance, however, only PBS in the u.S. would gain
from copyright liability» ’

Finally, the Economic Council proposal implies the creation
of a copyright in the licence to diffuse (exhibit) program
material as procured by the broadcaster from the copyright
holder, rather than in the process of diffusion as recommended by
Keyes and Brunet» We consider this advantageous from the
standpoint of the public property nature of radio frequencies, a
historic feature of Canadian communications policy.

The major criticism that some might apply to the Economic
Council’s recommendations we perceive as a benefit, namely that
copyright legislation would be differentiating between public and
private broadcasters. At a simplistic level of analysis it could
be held that copyright should reward producers in accordance with
market demand and in that sense treat all producers equally.
But, we have argued at some length that market demand itself
takes on shape and slope only within the framework of law of
which copyright is a component. Therefore it does not make sense
to set law so that market forces are given full reign when it is
realized that the particular set of market forces that is in
operation is an outcome of law. That is why we pointed out that
law is an important means whereby society pursues its goals by
ad justing market forces. However, the market forces that

currently exist in the private television broadcasting sector fof
which copyright is a component) are ill-suited to the pursuit of

communications policy. A rediffusion right for all Canadian

broadcasters would not disturb the perverse system of incentives

^cing private broadcasting.

, Furthermore, under the present system of
broadcasting ls not characterized by financial need and granting
‘he private sector a rediffusion right would mean little
‘hsn a transfer of funds from the cable industry to

“toadcaster.
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versus the substitute

nmnnsal> it is to be emphasized, doftt
The Economic Council P thing away fro™ private teievisi ®

not contemplate taxing something a
R contemplate/^

ïî.°^^e£ Stough «Ole copyright liability.

substitution; as will become apparent,
the original commercial messages
advertisement must be arrived at on a case-by-case basis.

have^full^iscretion as to deleting and substituting commercial,have full discr rights* holder. For purposes of
thi^dUcussion, we assume that copyright payments are negotiated

“ a per program basis. This is because compulsory licensing
Wauld be unworkable in^ the “^e

Cable companies would be interested in deleting broadcast
commercials and substituting ones sold by themselves upon payment

of copyright liability to broadcasters in those instances where;
(i) the commercial time is worth more to the cable company than
it is to the broadcaster, (ii) copyright liability payments are
less than advertising revenues accruing to the cable company but
equal to or greater than the foregone advertising revenues (as a
result of commercial deletion) of the broadcaster. As noted by
Liebowitz, there is evidence that indicates that the farther a
viewer is located from a television broadcasting transmitter, the
less valued he is by the advertiser.^1 This would obviously be
true in the case of local business advertisements, but may be
true for other forms of advertising as well.
Therefore, it is most likely that commercial deletion,
substitution and copyright payments would be applied by cable
companies to distant television stations that are imported by the
cable company. 3*

expenditures. On the one hand.
This state of affairs would result in two opposing forces as

regards television advertising *' '
insofar as television advertising would become geographically

3 ^ch greater degree than at present, advertisingr would become more "cost effective" in inducingsales and so advertising expenditures should rise
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Ori the other
amongst television

(subject only to
television stations)
advertising revenues

the local competition of locally-based
so as to maintain and increase television

over-all .33

hand, the degree of effective competitionstations becomes increased since all distantsignals become truly local in terms of local advertising Theincreased competition (or the increased supply of "localadvertising time) could cause advertising rates to fall,resulting in less advertising revenues overall, notwithstanding
the increased effectiveness of television advertising. A factor
not to be neglected in this regard, however, is the local
monopoly status of cable television systems; the monopoly aspect
could permit the cable company to set prices at monopoly levels

It is possible to conceive of situations where commercial
deletion and the ensuing copyright payments are applied to all
distant signals, to U.S. signals only, and to Canadian signals
only.

deletion were applicable to all stations, theIf commercial
copyright
I distantstations are

stations and
holders. This is because all American
primary beneficiaries would be U.S.

stations in the sense that they serve markets other than Canada
in the first instance at least, and because 70 percent of all
viewing time in English Canada is devoted to American-originated
prograins, it is true that Canadian cable companies, broadcasters
and copyright holders would receive higher revenues in the first
instance (that is, assuming to be negligible the effects ot

increased competition for transmission
advertising rates and the share of local stations therein).

However, it is to be expected that U.S. interests would receive
an additional $3.00 or more for each additional $1.00 to Canad an

fright holders, based upon the foregoing „ g
commercial deletion and copyright liability w^e fppUedt^^
signals only, the proportion of additional re

additional
interests would be even higher dnd add*tlonal

^venues would accrue to Canadian copyright holders.

!f commercial deletion,
*re authorized only for

substitution and
distant Canadian

copyright liability
stations, Canadian
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miners could be expected to gain more than they would®°P^ht described above. And, if commercial deletion
in the ins Canadian portion of the schedules of
distant Canadian stations, Canadian copyright holders and otherrin^n interests would be the exclusive beneficiaries. The
increased competition for diffusion of local advertising could
lead to a greater concentration of control in Canadian
broadcasting if the increased competition proved to be
detrimental to the financial welfare of small nations.

Note that the foregoing discussion differs from CRTC policies
regarding commercial deletion and substitution insofar as the
CRTC did not envisage copyright recompense for such activity, in
the absence of copyright liability, it makes sense from a
pragmatic (if not a moral) point of view to delete commercials on
U.S. stations; with copyright liability it makes sense to delete
commercials on Canadian stations.

A policy of commercial deletion, substitution and copyright
liability can be expected to be favoured by local advertisers due
to the increased number of local advertising outlets, by cable
companies due to their stake in the action, and by some Canadian
copyright holders. It could well be favoured also by Canadian
broadcasters who over-all would gain in revenues, although the
increased competition could cause some stations (probably the
smaller ones) to lose out in terms of local advertising in their
home markets and find that they were unable to make up these
losses in distant markets.

Clyne Committee Recommendations

Committee.
stations)

Neither Keyes Brunet nor the Economic Council of Canada
offered policy recommendations concerning the market exclusivity
of programming rights in the face of cable importation of distant

but ??iS WaS the area of greatest concern to the Clyne

stations!’ wh/th broadcasters (both networks and local
territories

hh Y? llcensed to serve well-defined geographic
material to thS ? .®xc*usive rights to broadcast program
heneJallvone^ for .a specified period of time
precluded from neant-i

y®ars^? competing stations and networks ar
—“cast the same matent
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Cable television systems vitiate these arrangements, to someextent at least, by importing distant signals into local markets
and foreign signals into Canada in those instances where thedistant stations have themselves negotiated exclusive rights to
the program for their territories but have negotiated no such
rights respecting the area served by the local cable system*
Since current copyright legislation does not make cable systems
liable for copyright liability, broadcasters find their market
exclusivity of program rights lessened and copyright holders
thereby may find their value in the sale of exclusive market
rights reduced* The case is analogous to a publisher who has
negotiated exclusive rights to publish a work (say, for Canada)
only to find a rival publisher selling the same work in
competition to him without having negotiated any such rights.

It was a principal conclusion of Chapter 2 that exclusive
property rights seldom exist and, indeed, in most cases would be
impossible and undesirable to enforce due to the interdependency
of competing claims* With regard to the case at hand,
broadcasters wish to claim market exclusivity of program rights
and would like to prohibit cable television’s importation into
their market of those programs for which they have procured
"exclusive" rights. On the other hand, cable claims the right to
trap off air and to rediffuse broadcasting signals, irrespective
of the program content of those signals, and this claim is
enforced by the current Copyright Act as judicially interpreted.
However, given our position on the general non-existence ot

exclusive claims, we are unable to reach a determination on the
issue at hand as a matter of principle. we consider that this
issue must be resolved by delving deeper into the particular

circumstances of the case.
Two

however. additional points should be made In this
First, by CRTC regulation, cable systems must delete

distant signals (and substitute in their stead sign 1 )

during times of simultaneous Program
^ulation has the effect of ^tabnshing progr^ ^clusivity

th instaRCfiS where identical progr- enforcing
simultaneously. (At one time, the CRic c prior

deletion and substitution provisions for^and subsequent to local broadcasts bu
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the greater variety attributable to

is quite
transactions and perfect

that Canadian stations
to foreign

knowledge,
lose out

the international broadcasting question; transactions costs and
imperfect knowledge; and technological change.

With regard
conceivable, even

argued, is zero (unless
television as a result of
cable).

This latter argument
Nonetheless, three points

seems reasonable on the surface,
should be made to it in opposition:

assuming costless
to the international aspects,

face of representations from the cable industry in opposition to
this proposal).34

is sufficient^© 001^ ^ contracting and perfect knowledge,
prevent siippaqes^^ that ma* be difficult and costly to

revenues
PP 9 the system^ thereby resulting in reduced

Second, it can be argued that freedom of contracting might
cause these problems to sort themselves out. In negotiating
rights to a local market, it can be argued, program rights’
holders are aware that distant signals imported by cable will
reduce the value of "exclusive" rights as perceived by
the local broadcaster and, hence, they will accept reduced
payment. Likewise, it can be argued, rights’ holders are aware
that television stations are rediffused by cable systems beyond
the geographic coverage pattern of their broadcast contours and,
in this realization, will be able to negotiate higher payments
than would otherwise be the case. The net effect, it can be

viewers spend more time watching

and copyright holders could
stations and copyright holders. To the

extent that Canadian stations lose their exclusive program rights
as a result of importation of American signals by cable, revenues
to Canadian broadcasters will decline and, in all likelihood,
will not be compensated for by revenues attributable to increased
navmînH J" markets.34 To the extent that copyright
are ? Canadian broadcasters to Candian program producers
cLl^ ca^^ by these broadcasters, cable
industry.35 ecline in the Canadian program production
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Of most
is the issue

arrays supplemented by
The regulatory authority

permissible uses of the
microwave links and distant head-ends,
has also served to circumscribe the

of well-placed

to the preceding points,
To date, cable companies
in their importation of

significance, and related
of technological change,

have been restricted technologically
distant signals by the technical capability
antennae arrays (head-ends) or such

latter.

Through the linking of cable with communications satellite
technology, however, hitherto local stations can be distributed
nationally by cable systems for essentially zero marginal cost
once the signal is carried by satellite. in the forseeable
future, direct broadcasting satellites (DBS) may provide national
coverage of "stations" without the required intermediation of
cable systems.

The use of satellites in conjunction with cable systems or
otherwise increases problems regarding program exclusivity for
local broadcasters and in the longer term may throw into question
the very existence of local broadcasting as we know it. Any
program rights’ holder could very well find it more lucrative to
sell exclusive, national rights in program material to "stations"
carried nationally by cable systems rather than to local stations
and networks comprised of interconnected local stations; such
sale of rights would preclude the sale of the programming to local
stations (or networks acting on their behalf). American
"stations" or networks receivable in Canada through cable
networking or directly through DBS could likewise foreclose
purchase of rights by Canadian "superstations".36 Copyright
holders intent on maximizing revenues can be expected to sell
exclusive rights to entities with the greatest coverage, at least
when exclusivity is involved.

(either
or
the

directly
program

through
which
local

through DBS)
schedules of

The regulatory authority has an important responsibility
in these matters, of course. The CRTC possesses full authority
regarding what signals will be carried on Canadian satellites
and/or rediffused by Canadian cable television systems. If it
were to oermit the widespread distribution of Canadian or

nationally
to permit the

American "superstations
cable-satellite networks
duplicated substantially
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u j <«• would probably be foreordaining the demise of
th^ at *least In ^-metropolitan markets. Tbes.®

would be in a position to compete for exclusive
national program rights against the national networks, and wouldhî in a ^siTion to foreclose the broadcast of attractiveprogramming%y independent stations and by affiliated stations
during non-Hetwork time periods. We can also envisage an
increase through competitive bidding in the prices charged by
American producers with the advent of entities with national
Canadian coverage.

Some problems of technological change and copyright policy
are taken up again in Chapter 10, Conclusion.

SUMMARY

This chapter began by discussing a number of key economic
questions pertaining to cable copyright liability - monopoly,
incidence, equity among viewers, cable's financial impact on
broadcasters and copyright holders, incentives from cable
copyright liability. The chapter discussed two basic ways in
which cable companies could be required to make copyright payment- bargaining and compulsory licensing. It was noted that
bargaining, while possibly maximizing copyright payments, was
disadvantageous as compared to compulsory licensing as regards
possible disruptions in subscriber services, pursuit of Canadian
communications policy, transactions costs and enforcement.

those of
the Clyne

is that it

The chapter then addressed economic issues flowing from three
proposals to invoke cable copyright liability:Keyes-Brunet, the Economic Council of Canada, andCommittee. The principal advantage of Keyes-Brunetin- Can*da. a11 cable copyright payments, but this

e !xpense of discrimination in law as to
thArAFrimty d the probable international difficulties resulting
unererrom•
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entails creation of a proprietary right in
contrary to broadcasting policy which states
frequencies are public property.1’

broadcast signals,
clearly that "radio

The recommendations of the Economic Council possess several
advantages. Copyright payments would be largely retained in
Canada without any discr imination as to nationality in lawSecondly, the funds are directed to noncommercial broadcasting
where financial need is greatest and where programming
performance is best. Thirdly, property is created in the licence
to exhibit programs, not in diffusion, and this is in accord with
the principle that "radio frequencies are public property."
Fourthly, market forces would be adjusted more in accordance with
the goals of Canadian communications policy than would be the
case if the Keyes-Brunet proposals were adopted. One
disadvantage of the Economic Council position is shared by the
Keyes-Brunet proposal; no special provision is made to encourage
independent producers.

Finally, we noted that the Clyne Committee recommended
protection in law for the market exclusivity of program rights.
We are unable to make a determination on the issue as a matter of
principle, and reserve judgement on this until discussing
technological change in Chapter 10, Conclusion.
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hand, cable companies substituted the di<?tan»-
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CHAPTER 5

Cable Copyright, Cultural Policy
and Broadcasting Policy

by Conrad Winn

INTRODUCTION

Questions of copyright usually have implications for
culture. Copyright questions which involve cablevision most
certainly have implications for broadcasting. In principle,
deciding whether Canadian cable companies should pay for the
right to rediffuse broadcasts should involve a consideration of
Canadian cultural and broadcasting policies. Ideally, the
decision to enact a rediffusion right and the decision to select
one particular form of right over another should reflect the
general principles guiding cultural policy in general and
broadcasting policy in specific.

However, to place cable copyright in the context of Canadian
cultural and broadcasting policy is not a straightforward task.
The federal government’s financial involvement in culture and
communications is substantial. But, for reasons intrinsic to the
subject, it has not always been possible for the federal
government to be very clear or forthcoming about its policy
goals. The federal government spends about one billion dollars
annually on culture and communications when this sector is
defined narrowly to include mainly the so-called cultural
agencies. Among the cultural agencies, the Canadian Broadcasting
Corporation is the principal recipient of financialassistance (see table 5). if culture is defined more broadly to
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of
of various
marriage.

include religion and family life fk»the federal government becomes eve'n 1aL?nanCU1 involvement
tax expenditures in support
procreation, and other affects of family lifeJ®1i9i°n'

TABLE 5

Selected Cultural Expenditures

of the Government of Canada
Main Estimates, 1980-82

(in millions of dollars) 1980-81 1981-82
Arts and Culture branch*
Canada Council 20.4 29.7
Canadian Broadcasting Corporation 44.6

577. 4
49.9

C A Q AFilm Development CorporationDepartment of Communications**^Jionâl Arts Centre CorporationNational Film Board

4. 1
107.6
10.9

4.2
107.6
11.9

National Library
National Museums

40.3
17. 1

46.4
21.4

Public Archives 52.4 56.1
Social Sciences and Humanities

23.9 29.0
Research Council 41.7 45.6

Transplanted from Department of Secretary of state to
**

department of Communications in 1980.Excludes Arts and Culture branch. See previous note.

Cu.,InsPite of its substantial financial role in many facets of
£t UrA* federal government has hesitated to identify fully
Sul . objectives and to pronounce an unambiguous policy on the
r ^ect« No minister has been assigned culture as a prime

sP°nsibili ty. No department has been given culture as its
^ncipal mandate. Bureaucratic authority has been vested in a
Deai1' 24-person Arts and Culture branch. Transplanted to the

Partment of Communications in 1980, the Arts and Culture branchs previously located in the Department of Secretary of State,
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which has been a kind of residual category among fédérai
government departments.

nesoite the absence of an official cultural policy, it 1b•kiî identify one core theme in the cultural programmes of
theSfederal government and in cabinet pronouncements. It is th.
encouragement of cultural expression by Canadian nationals and
?he encouragement of cultural activity bearing Canadian input.

We goal of more Canadian content is reflected more strongly in
broadcasting than in other sectors of culture. However, the goal

of more Canadian content has become more salient in all aspects

of cultural expression in recent years as the federal government

has sought to stem the growth of centrifugal forces in
Confederation.

The Keyes-Brunet proposal to provide copyright protection for
broadcasts which are Canadian in origin is consistent with and
supportive of the federal government’s general policy goal of
greater Canadian content in culture and broadcasting. The
present chapter concludes that the achievement of certain
Canadian cultural and broadcasting objectives would be assisted
by the enactment of a rediffusion right restricted to Canadian
broadcasts or by some analogue of copyright intended to provide
financial encouragement for the production of Canadian
programming'.

Cultural policy and broadcasting policy cannot be the only
criteria by which to judge whether or not a rediffusion right
should be enacted and whether or not copyright protection should
be restricted to Canadian broadcasts. A decision to limit
protection to indigenous broadcasts could have implications for
Canada-United States relations. Since Canadian copyright
material in Canadian broadcasts rediffused by certain U.S. cable
systems may qualify for royalties under the new U.S. Copyright
Act, both the American broadcasting/entertainment industry and
the United states government might become perturbed if Canadiancopyright law did not provide reciprocal protection.2
Anticipated American reactions to Canadian copyright policies and
o^Coo^ are discussed below in Chapter 6

telat?^ Relations, and international
• extent to which Canadian copyright interests are
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actually protected by U.S. legislation is examined in Chapter
7, Administrative and Regulatory Issues.

To return to the matter of Canadian cultural policy, it is
not primarily federal government lassitude that accounts for the
slow articulation of cultural objectives. The development of
cultural policy has been impeded by the fact that the idea of
culture is somewhat of a conundrum. For example, is culture
merely the activity of professional artists, or does culture
encompass all activity impacting on values, beliefs, and
identity? The development of cultural policy has also been
impeded by various political or religious concerns about the
desirability or propriety of public support for culture. For
example, is the principle of freedom of cultural expression
entirely compatible with governmental encouragement of Canadian
cultural expression?

The remainder of this chapter deals with the following
topics, in sequence: (a) some concepts of culture, (b)
impediments to the formulation of Canadian cultural policy, (c)
elements of Canadian cultural policy, (d) elements of Canadian
broadcasting policy, and (e) a conclusion.

SOME CONCEPTS OF CULTURE

policy mayOne impediment to the enunciation of a cultural _
well be the very divergent meanings attached to the term
culture.3 Most Canadians are probably familiar with the idea of
culture as it is used to refer to the refinements of uPPer class
^ving. According to this Euro-centric aristocratic tuition,
culture consists only of the particular social customs,
rituals, musical traditions, and artistic inclinations which the
uPPer classes of Europe have succeeded in passing on “°1" °
generation to the next. In the field of "““ther "classé ’include the work of Mozart, Beethoven and other classic
Composers but it would not include jazz, rock, coun^"estern, far Eastern, African, Jewish, or various kinds of toix

music.

the tS * result o£ the democratization of

’£ th^H? burgeoning of social science
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scholarship in the universities, the idea of culture
broadened to include the beliefs and practices of all strata and
indeed of all peoples. The growth of the idea that non~Upp
class people, non-Christians, and non-whites do have their own
cultures paralleled the growth of the idea that all strata and
all peoples should have the franchise and other political rights.

The growing pluralism and acceptance of other cultures
have increased the problems of the federal government (J
articulating a precise cultural policy for Canada. Much of the
credit for recognizing that culture was not a uniquely European
phenomenon must go to anthropology, which was the first scholarly
discipline to venture forth to explore the cultures Of
non-European societies including many "primitive" tribal
societies in Africa and Asia. For anthropologists, culture
became an all-inclusive concept. Virtually all behaviour could
be examined from the perspective of the values and beliefs of aculture. In the hands of anthropologists, culture became alanguage of analysis or a scientific approach for examining allsocial phenomena.

This all-inclusive notion of culture is reflected in thedeliberations of UNESCO. At a major round-table on culturalpolicy, the organization went on record as refusing to defineculture or cultural policy. Instead,

the consious

that
meantotal of

It was considered preferable; {a)
cultural policy should be taken tothe sura *
j . > . -- — anddeliberate usages, action or lack of action

aimed at meetin9 certain
through the optimum

a11 the Physical and humanresources available to that society at agiven time; (b) that certain criteria forcultural development should be defined andX1& 5hOl,ld be to the
ano and to -™10
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in practice, the round-table went on to link cultural development« Indîvi^bîe wioïe"Cy pr°9rammes and cultural development form

There is certainly some scientific validity to theanthropological notion that most or perhaps all social phenomena
have cultural implications. With respect to government
operations, for example, one could argue that the size of a
defence budget reflects in part the cultural values placed on
military activity by a given society. in a similar vein, one
could argue that the income tax status accorded by governments to
dependent children reflects the cultural values placed on
child-rearing in a given society.

The difficulty posed by an all-inclusive notion of culture is
not scientific but practical. If virtually all governmental
activity is construed as cultural, it becomes difficult for a
government to adopt a specifically cultural policy. If
everything can be considered to be cultural, perhaps nothing is
uniquely so.

A seai-inclusive notion of culture would include only those
governmental activities which have a direct bearing on the
expression or inculcation of values and beliefs. Such a
semi-inclusive notion of culture would encompass education,
religion, and mass communication along with the more traditional
cultural sectors of publishing, music, the performing arts, and
the visual arts. The least inclusive or narrowest notion of

culture, European and aristocratic in its origin, would consist
of highbrow publishing, music, theatre and visual arts.

From the perspective of usefulness to government, the least

inclusive idea’ of culture has some merit. Its

nature is both its weakness and its strength

*isuafha^ 9overnmental contributions to th t upper.middlein® al arts subsidize primarily the we disproportionatelyincome strata. Yet, these Pe^1® V national
an$°rta,?t to the development of indig

national identity.
regional voluntary organizations,
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Committee feelsReview...the

to

specializedto

provincial competence.

according
by and J

FORMULATION
POLICY

SOME IMPEDIMENTS TO THE
OP CANADIAN CULTURAL

in any

is not

will not
our work.

it relates

' case, a

it should

olace some limits on the fields it will

cover...Science and scientific research,

insofar as they have an impact on culture,

are best and most logically examined in

other contexts. Sports and recreation,

while clearly of a cultural nature
some definitions.

large be included in
Similarly, the field of formal education.

Education is,

except as
professional training of artists,
strictly within the scope of this review.

matter of

of usefulness to government, the
From the P«”pect probably has the greatest merit,semi-inclusive idea of cul tur workable> Yet, u

It is sufficien y
bje governments to consider the impact

sufficiently broad to bl
reasonably wide range of government

programs.8 ^he sem^inc^s^ ^Vderîl^CuïturaT^ Review
by Louis Applebaum;

The divergent meanings attached to the concept of culture are
bound to frustrate the articulation of cultural policy in many
countries. But, for Canada there exist some powerful additional
impediments to the formulation of policy. The following
impediments will be discussed briefly: (a) the weakness of
national symbolism, (b) the bicultural nature of the Canadian
people and the federal organization of government, (c) the
pragmatic tradition in English Canada, (d) a Puritan strain
among Canadian Protestants, and (e) perceived totalitarian
implications of cultural leadership by government.

There is a kind of circular or tautological relationship
between the strength of national cultural symbols and the
strength of national cultural policies. Proud nations have
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governments which are prepared to swnti
to celebrate national accomplishments hth n€CGssary resources
museums, and other symbolic ventures Bu/ nVf8 °f ,
self-consciously proud of their héritai? h * "S whxch are not
feel embarassed at the thought of^ *hlch
to view as meagre accomplishments. 9 what tbey have CO[ne

study of
expressedP«ciseîy th^ “ew: by UNESCO

The country has few of those nationalsymbols r historic monuments, folk costumes,battlescars, exotic foods, celebrated
personalities or distinctive artifactswhich punctuate other nations and providethem with a sense of internationalidentity. 6

But, as a description of

cul tural

bland or unvital
Canadians and is

character
therefore

Finally, the perception of Canadian
arises from inevitable comparisons

The conventional wisdom about theof Canadian culture is shared by manyan important part of Canadian culture,
ultural reality, the conventional wisdom is not entirely valid,
^perception of Canadian culture as comparatively bland and

ndisti.net depends partly on an exaggerated and sometimes
^titious portrait of foreign cultures which are not as unique
nd vibrant as they are portrayed. The perception of Canadian

culture as relatively bland and indistinct also rests on an
ri9n^rancG the many geographic wonders, battlescars, folk

which are plentiful outside thepostâmes, and exotic foods
entry's main urban centes.

^Jture as less than vital
th the extraordinarily productive and prosperous

^austries found in the United States,

The Inevitable comparison between thé levels of cultural
activity iR canada and the United States is especially misleading
0*cause of the great size and prosperity of the American cultural
marJtetplace. The size and wealth of the American economy goes a
considerable distance to explaining the pre-eminence of the
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difficult economic

American
mistaken
American

J IhS.S.R.,
Hence,

should not
culture, but
policy under

entertainment industry in world markets» it would bt
to JudgeRadian cultural vitality by the standards o
oerfonnance. 1« broadcasting, for example, it ia

desirable ?to increase Canadian programming content. ^However,
around the globe only three major countries the U.S

ÎJd Japan - are self-sufficient in programming

failures to increase Canadian content P^^
taken as conclusive evidence against Canadian
perhaps more as evidence against government

- - circumstances.

Of course, the perception of Canadian culture as weak is not
entirely unfounded. The museums, the publishing industry, and
some other sectors have a history of underdevelopment owing to
insufficient support from government and from private
benefactors. For example, in 1932 a report of the Huseums
Association of Great Britain noted that the Canadian government
did support the Public Archives, the National Parks Board and
other bodies but that "less is spent on the whole group of 125
institutions than is spent upon one of the great museums of Great
Britain, Germany or the United States."® However, the argument
being made here is not primarily that the conventional wisdom of
cultural weakness is completely unfounded but rather that the
perception of cultural underdevelopment helps retard the
development of policy.

The slow development of cultural policy is also related to
some important political features of the Canadian experience,
principally biculturalism and federalism. Few countries in the
world have managed to survive for lengthy periods while
consisting of more than one major language group or people-
Canada is one of them. StilL fewer have been able to articulatecultural policies which can transcend the internal boundaries
separating 'sub-national nations." Canadians of French and
British ancestry share some common historical memories but they
also have some different historical memories - about the Conquestand about intermittent conflicts over educational matters and
foreign policy from Confederation to the present day.

•dueati™’™?1 a sPecl£ic additional problem becauseeducation and culture are frequently seen as closely connected.
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The BHA Act treats education as an essentially provincial matterwhile making no specific reference to culture. Copyright isplaced under federal jurisdiction. Recent Quebec governments
have claimed culture as a provincial jurisdiction partly on the
grounds that education, a collateral field, is under provincial
jurisdiction and partly on the grounds that only the Quebec
government can be entrusted with the protection of
French-language culture.9 The different federal and provincial
perspectives are explored more fully in the next chapter.

Another impediment to the development of cultural policy may
be the pragmatism of English-Canada, inherited from Anglo-Saxon
tradition. Pragmatism entails the incremental development of
programs rather than the early proclamation of broad principles.
The contrasting Anglo-Saxon and European traditions are reflected
in the stances adopted by the Quebec and federal governments.
The cultural policy of the Quebec government is more fulsomely
documented and its guiding axioms more clearly stated. Yet, the
cultural programs of the federal government are generally older,
acre developed, and more substantial than those of Quebec.10

A still further impediment to cultural policy has been a
Puritanical ethos among English-speaking Protestants. The
original Puritans associated the visual and performing arts with
sinfulness, and some of this ethos persisted long after the end
of the Puritan regime. Ostry has suggested that this Pur itan
antagonism was imported into Canada and may stil j
lingering obstacles to government support for the art .

h Finally, the development of cultural̂ licy ha^n impeded

the fear that government involvement tradition oftotalitarian implications. There s
erfere with or impactPrincipled concern that government n? b a particular°? the basic values of society. There has ^beenj go

sensitivity about government involveme
riges have been about

**ny of Canada's serious controversy, the Manitobaducation - notably, the Jesuit Esta
17 - ana Quebec's recentSpools conflict, Ontario's y^'ules affecting language of instruct
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ELEMENTS or CANADIAN CULTURAL POLICY

cultural sectors, provincial

of Canadians of

referendum, l*. .
cultural leadership in the French language, the
the western provinces# and the increased numbers
non-British and non-French origin.

then, k — — - . _e

of new technologies such as
broadcasting and videodiscs,

and other traditional
government involvement in culture and broadcasting, the Quebec
4

- - active competition from the Quebec government for
‘ fiscal rise of

aovernment last completed a formal assessment ofThe federal gove 1949-51 under the auspices of th'cultural poÜjy national Development in the Arts, LettersRoyal Comm ss
Massey-Levesque Commission). Major social'and and̂ cultural changes have taken place sineeconomic, poll i 1.

ohanges would have to include the arrivala nsr — cable television, satellite
economic difficulties facing

The Federal Cultural Policy Review Committee (the
Applebaum-Hébert Committee) was created in order to fill the need
for a current assessment of cultural needs. Its work is intended
to assist the federal government in the preparation of a White
Paper on Cultural Policy for release in 1982.

Before the White Paper becomes available, however, it i>
still possible to identify some basic principles governing
federal cultural programs by considering the original
Massey-Levesque report, the opening statement of the
Applebaum-Hébert Committee, various non-governmental sources such
as the A.U.C.C.'s Symons Commission and by examining the actual
performance of federal programmes.13 In practice, some of the
same themes keep re-occurring.

The first principle of federal government cultural policy
appears to be to encourage activities which enhance the culturalawareness and national identity of Canadians. The principle
encouraging indigenous activity is common to the culturalpolicies of most national governments. But, it receives a

“f™0? j£n« Canada because ot the salience of cultural
th. nrn •

ported £rom a single foreign country and because of

levaiti^tltint r* J°£ con£Hcting national and regionalloyalties wrthln Canada. The Applebaum-Hebert Conn»»'
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described the principle as "the improvement of the capacity ofCanadians to see and to know themselves."14 The principle ofencouraging Canadian cultural expression is manifested in such
diverse ways as the broadcasting content regulations of theCanadian Radio-television and Telecommunications Commission and
the residency requirements of the Canada Council and Social
Sciences and Humanities Research Council.

The second principle which appears to characterize Canadian
cultural programs is an emphasis on mass rather than elite
culture. The Applebaum-Hebert Committee described the principle
as the "improvement of public access to cultural activités and
creations."1 The principle of emphasizing mass culture is
reflected in the government’s early eagerness to become involved
in broadcasting but not in other domains. The principle of
emphasizing mass culture is also reflected in the much greater
sums available to the CBC than to highbrow or elite institutions
such as the National Museums. But, even the ostensibly
elite-oriented Museums were inspired by the principle of
"democratization and decentralization," to use the language of
one time Secretary of State Gérard Pelletier.16

ofis the principle
fourth and last "ÿnfÏÏ? Applebaum-Hébert Committee,

cultural liberty; in the words of the -*pp
tive expression and

enhancement of oPP°rtum*1
nl ° Of cultural liberty is

cultural choice."18 The principle ot

A third principle is to augment the economic resources
available to Canadian cultural producers so that they can compete
more effectively with American cultural producers. It has been

assumed that the success of American cultural Products in the

Canadian marketplace is related to the superior technology ^ndgreater economies of scale available rnmmittee themarket. m the words of the Applebaum-Hébert Committee, the

Principle entails "the strengthening of cultu^ toU Canada'sindustries so that they are able to contribute tc Cana

cultural life."17 In practice, the Principle is
diverse government initiatives such special status forsupport of Canadian films, the termination of sP*«a s

tax‘he Canadian edition of Time, and border stations.teatment of Canadian advertizing on U. •
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ELEMENTS OP CANADIAN BROADCASTING POLICY

to orovide consumers with freedom of choice and toirivided artist/creators with independence from the whims of
in practice, moat governmental grants for cuitur.lnurses are peer-adjudicated, are virtually immune from cabinetinfluence, and are largely immune from bureaucratic influence.

In order to provide cultural producers with alternatives to
government assistance, Canadian tax laws treat favourably private
benevolence for cultural purposes* Furthermore, the increasing
role of provincial governments gives artist/creators one more
alternative to financial aid from federal government agencies and
therefore one additional source of immunity from administrative
whim.

The basic principles governing Canadian broadcasting policy
parallel closely the principles of Canadian cultural policy. The
main difference is that broadcasting policy rests on a more
elaborate foundation consisting of legislation by Parliament,
regulation and case law under the jurisdiction of the CRTC, and
authoritative guiding statements by the Minister of
Communications, the chairman of the CRTC and other spokesmen.

The first principle of encouraging Canadian cultural
expression is clearly stated in the Broadcasting Act:

...the Canadian broadcasting system should
be effectively owned and controlled by
Canadians so as to safeguard, enrich and
strengthen the cultural, political, social
and economic fabric of Canada.

Furthermore,

the national broadcasting serviceshould,,.contribute to the development ofnational unity and provide for a continuingexpression of Canadian identity.
The

is also
and In

principle of encouraging indigenous cultural expression
, the re^ulatory behaviour of the Commissioncontinuing statements of government spokesmen. The
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licences.
continues to

21programming.
20^e^r Pro9ramming obligations or risk

The Minister of Communicationslosing their
point to the importance of Canadian content

federal government requires broadcasting undertakings to be owned
by Canadians. The CRTC supervises this requirement and obliges
both public and private broadcasters to meet certain quotas ofCanadian content programming, particularly during prime time
The current chairman of the CRTC has reiterated the importance ofaugmenting Canadian content and has stated that broadcasters will
be required to fulfill '

The second principle of cultural policy, an emphasis on mass
culture and broadcasting, is naturally reflected in commercial
television broadcasting as it has evolved to date. The flavour
of being oriented to the needs of the mass of Canadians is
carried over into some aspects of broadcasting policy. Thus, the
CRTC postponed pay-T.V. deliberations until after the Commission
was able to assess the broadcasting needs of Canadians located in
remote areas and having few programming options. The basic needs
of all Canadians must be met before the auxiliary needs of urban
dwellors are considered.22

The third principle of cultural policy, strengthening the
economic position of Canadian producers, is reflected in various

aspects of broadcasting policy. The federal government put an
end to the favourable tax treatment accorded to c^nadianadvertising on U.S. border stations in order to stem the reve
losses facing Canadian broadcasters in adjoining locations. In

similar vein, the CRTC introduced the practice of s
Program substitut ion.23 in its licensing

Commission has been careful to consider questio.
outletsviability With resoect to the creation of new broadcast outlets

Or with respect to changes in ownership. The recordcognizant of the favourable impact.on re^nt months, the
of its content policy for ra . I

innovative ways by
ommission chairman suggested a numbe encouraged.24
hich indigenous program production m g

The fourth principle of cultural CU1
The Broadcasting

“p"eslon and the
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the C0C is now pursuing.

rlaht of persons to receive programs, subject only to generally
«olleable statutes and regulations, is unquestioned.* Th.Slight *ct is one such statute. Furthermore, the Broadcastin,copyrignr ac

programming "should provide a reasonable,J“.n"d opportunity® for the expression of differing views d
matters of public concern- The CRTC has taken an active

; resources to a local, community
designed to increase the diversity in program
The Commission has also been concerned about the

channel is
options. 26 — -

potential harm done to creative expression by the concentration
of program production within broadcasting institutions and has
encouraged a reliance on independent production, a policy which

and has been
broadcasting in larger markets,

that cable companies commit f*

interest in fairness complaints registered against broadcaster
favourable to the presence of competitive

The Commission's requirement

Although the principles of broadcasting policy parallel those
of cultural policy, broadcasting policy has been articulated in a
more elaborate fashion than has cultural policy. For example,
section 3 of the Broadcasting Act prescribes organizational
features of broadcasting and identifies the responsibil ites of
licensees. For example, radio frequencies are public property
and broadcasting undertakings comprise a single system consisting
of public and private elements. The Act also provides for
regulation and supervision by a single independent public
authority.

conclosion

The Keyes-Brunet proposal to enact a rediffusion right for
Canadian broadcasts flows rather directly from three principles
of cultural and broadcasting policy, and potentially from all
^our* Principle 2, which emphasizes mass culture and
broadcasting in particular, provides a context for considering
the rediffusion right. if broadcasting retains its traditionalprimacy of importance in cultural policy, then the Introductionü rediffusion right must receive the most seriousconsideration.
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cultural
to extend
Canadian

The logic of principle 3 is essentially the same as the
reasoning pursued in the above paragraph. Principle 3 calls for
the economic strengthening of Canadian artists/creators/producers
so that they can compete more effectively in Canadian and foreign
markets. If properly structured and administered, a rediffusion
right for Canadian broadcasts would achieve this objective.

Principle 4 calls for freedom of cultural expression and
enjoyment. Copyright payment for Canadian broadcasts would
contribute to cultural liberty if greater revenues were available
to independent artists/creators/producers, thereby enhancing the
CRTC's policy of encouraging independent program production.
Alternative mechanisms for distributing rediffusion revenue are
discussed below in Chapter 7.

In summary, the Keyes-Brunet proposal is consistent the
main principles of Canadian cultural and broadcasting
Qut, the Keyes-Brunet proposal is not the °Ply co^ ofand copyright is not the only policy instrument capable or
contributing to the cultural and broadcasting objectives of the

federal government. Non-copyright instruments are discussed
below in Chapter 9, Alternatives to Copyright.

Principle 1, the enhancement of indigenous
expression, is implemented in the Keyes-Brunet proposalprotection to Canadian broadcasts only. if thebroadcasting system were not subject to regulation, theprotection of Canadian broadcasts might discourage the cablecarriage of Canadian broadcasts because of the added cost to
cable companies implied by the copyright protection of Canadian
broadcasts. But, the selection of channels carried by cable is
subject to regulation. Hence, the effect of increasing revenue
for the production of Canadian broadcasts would, if properly
administered, improve the quality and/or quantity of Canadian
broadcasts. The administration and structure of copyright
payment is the subject of another chapter.
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CHAPTER 6

Copyright, Federal-Provincial Relations,
and International Relations

by Conrad Winn

INTRODUCTION

This chapter examines federal-provincial relations and
foreign relations from the perspective of cable copyright
reform. In constitutional law, neither the introduction of a
rediffusion right for broadcasts nor the creation of sortie
analogue has a bearing on federal-provincial relations or
international relations. In the former instance, copyright falls
entirely under the jurisdiction of the federal government.
Section 91 of the British North America Act declares that "the
exclusive Legislative Authority of the Parliament of Canada
extends to all Matters coming within the Classes of Subjects next
herein-after enumerated," including, in sub-section 23,
"Copyrights." 1

No constitutional provision requires the federal governmentto consult with provincial governments on matters of copyright.
Nor is there any body of case law to encourage federal-provincial
consultation on this subject. Insofar as a rediffusion right
would concern the domain of broadcasting, federal inititive is

reason that broadcasting also falls under
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Although
[ccommodate

copyright policy may also depend on a judgement about the
feasibility of reconciling federal and provincial interests and
an assessment of the relative import of cable copyright as
opposed to other matters in the view of provincial governments.

intergovernmental consultation. At the highest level ofabstraction, the federal government's attitude toward the
provinces on cable copyright might reflect the federalgovernment's general policy on consulting provincial governments
in matters of exclusive federal competence. At a lower level of
abstraction, the federal government may consider to what extent a
policy of consulting the provinces on cable would be consistent
with future directions in the allocation of authority over
communications. A decision to involve the provinces in cable

the federal government is not obliged to solicit or
accommuua^ the views of provincial governments, it maynonetheless be fruitful to consider the benefits and costs of

The desirability of involving the provinces in copyright
policy must also be balanced against the urgent need for reform
to the Copyright Act. Modernizing the law ought to receive the
priority consideration it appears to be receiving in view of the
enormous technological changes which have been taken place in the
culture and information industries.

has
for

this makes it possible , in Mention
copyright law, to distinguish convention
and non-convention subject '

The introduction of a rediffusion right for broadcasts
implications for foreign relations similar to t”?8® .
federal-provincial relations. In law, adopting a
right is of no concern to other countries for th® simple reason
that Canada has no treaty obligations with respect j:®^^ daPolicy, as the Keyes-Brunet report observed with
is obliged only to provide protection in specific y
identified ?" the Rome ( 1928) text of the Berne’ Convention^for
the Protection of Literary and Artistic Works a Canada'sidentified in later texts, which Canada did not sign.

leasts orlegal obligations do not require the phenomena.of sound recordings, performances, and orner y

Keyes-Brunet conclude that
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been done in the United Kingdom and
Australia. If it is considered desirable
that protection be accorded non-convention
materials, that protection could either be
limited to Canadian interests, or extended
to other countries on a bilateral
reciprocal basis.2

The legal principle that Canada is entirely free to chart its
own policy for rediffusion rights must be tempered by the
political reality that different rediffusion policies may elicit
different responses from foreign governments. At the highest
level of abstraction, the federal government may consider how
alternative rediffusion policies would affect Canada's
traditional foreign policy of promoting the observance of
equitable international rules of conduct as a means of
encouraging the peaceful resolution of international
differences. At a lower level of abstraction, the federal
government may consider the extent to which different rediffusion
policies conform to Canada’s objectives of diminishing barriers
to international trade. For Canada as well as other countries
active in GATT3 negotiations, reducing the barriers to trade is
seen as providing economic efficiency through international
specialization as well as preventing war through economic
inter-dependence.

At lower levels of abstraction, the federal government may
consider its general policy on the acquisition of international
copyright obligations. The federal government may likewise
consider the possible response of the United States to
alternative rediffusion policies and ways of coping with such
responses. United States attitudes are particularly important
because the new U.S. Copyright Act provides protection for
copyright material in broadcasts, including specified Canadianbroadcasts. American cable companies have already made payment
for the right to rediffuse broadcasts, and the fees to the
Canadian Broadcasting Corporation under this act may amount to
?^r?*JmatelTy $60,000 for the first semi-annual period under
qovernmÂnh ViuW °f itS °Wn neW rediffusion policy, the U.S.
rediffu^n!1' haXe SOme expectations about the appropriaterediffusion policy for Canada to adopt.4
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the experiences of
are bound to figure
they contemplate a

thinking of the fathers of Confederation,
Americans with their new rediffusion policy
in the minds of Canadian policy-makers as
policy for Canada.

Apart from their bilateral, foreign policy implications,copyright practices in the United States hold some intrinsicinterest for Canadian policy-makers as a potential model to beemulated or avoided. Just as our neighbour's earlier experiences
with political independence and federalism influenced the

Some of the implications for Canada-U.S. relations of the new
U.S. Copyright Act are explored in this chapter. The domestic or
within-nation lessons to be learned from American copyright
experience are pursued mainly in chapter 7, devoted
to Administrative and Regulatory issues. Chapter 7 also has a
bearing on foreign policy to the extent that the administrative
details of the U.S. copyright scheme treat Canadian interests
favourably or unfavourably.

The sections that follow are concerned with Federal Strategy
in Federal-Provincial Relations, Provincial Views on Cable
Copyright, Canadian Self-Interest and Multilateral Principles,
and Canadian Self-Interest and Bilateral Realities.

FEDERAL STRATEGY TN FEDERAL-PROVINGIAL RELATIONS

As organizations grow in size, they become more difficult to
coordinate, and the federal government is no exception. In
practice, the decision by any Department to consult provincial
governments on a particular matter tends to depend more on tne
specifics of the matter and on the outlook of the

than on grand principles
interactions with the provinces.

, a decision to elicit
Minister and his officials rather
intended to guide federal i «ucitHowever, in the best of all possible »rW», ’ “nor accommodate provincial views should reflect fédéra po y

relations between the two levels of government.

Provincial governments have often

which
^hough^ to ,e onside^the various economic and social

objectivesreoftlyind°ividual°nprovinclal governments. Provincial
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leaders have sometimes complained of learning from the daily
press of new federal programs which would impact dramatically on
the budgets and programs of their own provincial governments.5 A
number of provinces have condemned what they consider to be
constitutionally improper interventions in provincial domains —"intrusions," to use the catchword of the day. According to one
provincial viewpoint, if only federal intrusions were kept to a
minimum and if only federal and provincial roles were
disentangled, there would be far less reason for federal and
provincial governments to be in conflict.

The annual reports of the Western Premiers’ Task Force have
given considerable attention to the issue of intrusions. For
example, the 1979 Task Force report discussed 57 intrusions in
detail, including aspects of the 1977 Bank Act, education, and
culture, communications, and referendum legislation. A summary
table assigned each of the apparent intrusions to one of four
categories: "agreed resolved," "agreed acceptable for now,"
"continued consultation required," and "basic federal-provincial
differences."6 Seven of the eight items under the rubric of
"housing, urban affairs, and land use" were resolved
satisfactorily. As the report observed with respect to land
policy, "the demise of the Ministry of State for Urban Affairs is
expected to result in a less aggressive interest by the federal
government in urban land development."7 All seven issues in
communications apparently required continued consultation.

The Western Premiers did not publish a report in 1980, partly
because of a sense of diminished urgency about the need for
eliminating intrusions. Many intrusions had already been
disposed of at federal-provincial talks. In A Time for Action, a
major statement on federalism published in 1978, the federalgovernment had pledged to work with the provinces in order

to eliminate wasteful duplication oflegislation, regulation, policies, pro-

Z^068' and generally to makethe effective provision of services bygovernment less costly.8
y
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A working group on duplication had
Federal-Provincial Relations Office, a

been established in
cabinet secretariat.

the

The federal government accepted in part the provincial
viewpoint that federal and provincial roles should bedisentangled. If the disentanglement thesis were fully accepted
by the federal government, it might follow that provinces should
not be consulted at all on the question of cable copyright on the
grounds that copyright falls under exclusive federal
jurisdiction.

However, Ottawa did not fully accept the disentanglement
thesis, and for good reason. The BNA Act may assign exclusive
powers in one field or another to one level of government or the
other. But, in the real world, ostensibly exclusive powers can
impinge dramatically on the programs of the other level of
government. Consequently, the federal government expressed a
general desire to consult provincial governments on intended
federal policies, even in some instances of exclusive federal
jurisdiction. In A Tine for Action, Ottawa indicated that it
would

take deliberate steps to...[take] fully
into account the constitutional responsi¬
bilities and priorities of provincial
governments, by consulting the provinces
when preparing a program that is in an area
of shared jurisdiction, or that could have
a significant effect - financial or other
on an area of provincial responsibility or
an activity within that area.

responsibilities

attempted to

the impact of copyright law on
to be significant. ’‘

activity as well as to
c«ble companies.

cultural policies.
Provinces which have

consuxtlng the P-inces^copyright
t Thouoh copyright and broadcasting are federal

'
or
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It may also be appropriate to consult the provinces in view
of the federal government’s apparent willingness, expressed in
1980 to satisfy some provincial desires for the devolution of
some" authority over communciation. At the September, 1980
Conference of First Ministers, the Prime Minister offered to
share responsibility for cable. In particular, he proposed

to transfer to the provinces authority to
determine franchise areas and issue
licences; to set subscription rates; to
authorize and regulate community,
instructional, and pay-tv within the
province and related advertising; to
regulate the two-way use of cable for
business purposes and access to information
banks; and to authorize and regulate fire
alarm, burglar alarm, and other security
services.10

Under this proposal, the federal government would apparently
retain control over network television, satellite broadcasting,
and cable undertakings involving more than one province.
Furthermore, Parliament would determine the basic national
program service required in cable service. Even if the provinces
eventually receive much less authority over cable than proposed
by the Prime Minister in fall, 1980, provincial involvement would
still be significant.

PROVINCIAL VIEWS ON CABLE COPYRIGHT

action. Where
not
its

t might
to increase

One configuration of provincial government views which might
make consultation with the provinces inadvisable would be
unanimous opposition to intended federalprovincial opposition is united,be in the federal government’s interest

With Provincial governments. indeed, where the two
/re imPlacably opposed and neither viewpoint

ihe y Preferab1*, it might not be in the interest of
interaction/ *S 3 whole to encourage inter-governmental



BROADCASTING policy and copyright law
133

However, where provincial views
inchoate, consultation can be helpful.

are heterogeneous and/or
Sit the federal government may learn of°options°or approaches
which were inadvertently given short shrift in deliberationswithin its own internal policy process. when provinces “edivided among themselves, federal officials can attempt tomitigate provincial disappointments with federal policy bvshowing the extent to which federal policy attempts to reconcileinter-provincial differences. When provincial views are
inchoate, the federal government can use consultation to
stimulate greater provincial interest and cooperation in the
pertinent domain.

Provincial positions on cable copyright tend to be inchoate
and divided. A majority of the provincial governments consulted
by us reported that their positions on cable copyright were not
yet developed. Two provinces, Manitoba and Quebec, did appear to
have views. Manitoba is apparently opposed to the introduction
of a rediffusion right, partly on the grounds that cable
companies do not necessarily harm broadcasters and partly on the
grounds that broadcasting objectives such as greater Canadian
content can be achieved by means other than copyright.il

to
copyright the Quebecofwords12 the

«13creators their just desert.

a sc
the

or other
financial
indigenous
published

The Quebec government has apparently not expressed an
official position on rediffusion rights. But, its strong
commitment to authors’ and creators’ rights suggests that this
province would be well disposed to a compulsory licensing scheme

copyright provisions which sought to enhance t e
and non-financial position of the creators of

broadcasts. In recent months, the Quebec government

encourage Cultural activity.“ In the words or uu

Minister of Cultural and Scientific Development, cult a
copyright are important concerns becaus,. a so^ y^ itsrespects itself and aspires to the respect

Q qStS* in i. CH w iiiv»• r — - - — *

athing indictment of Canadian copyright policy,

federal government for leaving huge gaps in

protection and for treating lightly the need ^to

condemns inaction but it also
Philosophic approach to copyright:

Quebec's indictment of federal copyright policy not only

condemns the federal government s
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Up to the present time, the rights of some
[eg. creators] or of others [eg. consumers]
were portrayed too much in terms of
conflict, as if to respect one side led
inevitably to misapprehension by the other
side. The reality to understand and to
encourage others to understand is
completely different. It is advantageous
for the collectivity and for cultural
democracy that creators be well cared for.
"Author's rights" and "democracy" are not
contradictory concepts.14

Quebec's statement on copyright makes no reference to a
rediffusion right. However, the statement expresses strong
support for a panoply of moral and financial rights for
creators. The statement argues in favour of a kind of compulsory
licensing scheme in photocopying while the government itself has
already begun implementing an exhibition right for artists. The
views and actions of the government in Quebec City suggest a
philosophy of copyright which would view a rediffusion right in a
favourable light.

the public statements of the Quebec

activity

to
as

government
superfluous

and I
But,
great
forcultural

self-esteem

Among
country,

and Ontario compares
favourably as well.
government reveal a

view culture as auxiliary or
consideration in

best funded

rather than

the 11 federal and provincial governments in this
Quebec is not the leading financial supporter of

cultural activity. The programs of the federal government are
the most developed * - - -

., - — an essentialcollective economic and political action.15collective economic and political action.15 Federal-provincial
c°P*ri9ht raight encourage a fruitful exchange of

views on the broad purposes to which copyright can be put.

awareness of the significance of
collective identity, collective

and collective self-assertion. Successive Quebec
governments have been conscious of the value of collectiveidentity and self-assertion as a resource in external relations.By contrast, the English speaking provinces and the federal

have tended
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CANADIAN SELF-INTEREST AND MULTILATERAL PRINCIPLES

Whensacrifice

But the observance
as

In age.

to
are
of
an

in the

the nuclear

era after Freud, it

observe international rules of

may no longer be proper tolous intention and unconsciousit may no longer be realistic to

distinguish sharply between cons
“ the same token

customarily termed altruistic» duv, une ooservarinternational codes of conduct can also be interpreted
expression of long-term self-interest.
nations benefit from predictable, orderly conduct; the risks
associated with disorder are potentially cataclysmic.

action. By _ _
distinguish sharply between self-interest and altruismnation-states sacrifice short-term self-interest in order

conduct, these actions

Canadian foreign policy has historically included a sense of
long-term interest, including a commitment to international order
which might be perceived by short-term thinkers as being solely
altruistic. Examples of Canadian commitment to long-term
international order might include her early entry into World War
II, the decision not to develop nuclear forces, the provision of
international peace-keeping troops, support for multi-lateral
development assistance, reservations about U.S. involvement in
Viet-Nam, support for Israel’s right to exist, opposition to
apartheid in South Africa, and the normalization of relations
with the People’s Republic of China.

Canadian copyright policy displays a mix of short-term and
long-term considerations. A good case could be made a
Canada's adherence to the Rome Text of the Berne Convention was
harmful to Canadian national interest, in the short-term sense of

interest. As a mammoth net importer of copyright material, it is

not in Canada's immediate economic interest to 1

International commitments for the protection of sueh ^er ;
Following the Economic Council of Canada's “P^tant stateme
this matter, it has become a conventional wisdom that Canada

exercise caution in increasing its inter
°bligations for copyright protection.

The Keyes-Brunet recommendation that
for indigenous

protected could provide addxti°"^a<Jian balance-of-payments
Pr°gramming without aggravating tn multilateral perspective,
Position in copyright material. From a multuatera
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it is important to consider whether the Keyes-Brunet proposal i.
consistent with Canada's international obligations in copyright,
with Canada's obligations under GATT, and with Canada's
traditional foreign policy commitment to the orderly development
of relations in the world community.

When Copyright in Canada appeared in 1977, the Keyes-Brunet
idea of distinguishing between convention and non-convention
material caused a minor sensation. Prior to 1977, the potential
practical significance of the distinction may not have been fully
appreciated by all those who had an interest in the development
of Canadian copyright policy. The convention/non-convention
distinction is now almost conventional wisdom, having received
the approbation of the Canadian Bar Association and of
non-Canadian authority on the subject.17 The federal government
is entitled to extend copyright protection to broadcasts which
are Canadian and to other Canadian cultural products which are
not subject to the particular copyright conventions to which
Canada has acceded.

Canada's policy on rediffusion rights must not only take into
consideration treaty obligations in copyright but it must also
take into consideration general treaty obligations in economic
matters. In practice, GATT, whose central purpose is to reduce
tariff and non-tariff barriers to trade, constitutes the most
significant set of principles governing commerce in the
international community. Article I of the General Agreement,
General Most-Favoured-Nation Treatment," provides for all GATT
members to be treated alike. Many of the Agreement's remainin?
articles prohibit specific ways of impeding imports or identify
methods of recourse available to countries whose economies have
been damaged by conduct forbidden under GATT rules.

Member countries are forbidden to impede imports by means of
internal taxes and regulation (article III), discriminatory
_^n81t costs (article V), customs valuations based on
non-economic considerations (article VII), quotas and licences.
OtherC an^ su^idies for domestic products (article XVI)-
recourse inni a

ln the A9reement authorize various forms 0

country?* includln9 suspension of GATT benefits to an offending
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By definition, the Keyes-Brunet proposal to provide «rediffusion right for Canadian broadcasts entails a distinction
between indigenous and foreign broadcasts. An interested foreign
country, in practice the United States, might attempt to employ
GATT principles as a means of opposing a Keyes-Brunet-type
policy. But, opponents of the Keyes-Brunet proposal can receive
little comfort from GATT because the General Agreement provides
significant exemptions for cultural products. Article m-io
stipulates that "the provision of this article shall not prevent
any contracting party from establishing or maintaining internal
quantitative regulations relating to exposed cinematograph films
and meeting the requirements of Article IV." Article IV asserts
that films may be protected by means of quotas measured in terms
of screen time per theatre per year. Article XX, devoted to
general exemptions, permits nations to introduce discriminatory
or protectionist measures if these are necessary "to protect
public morals," "to protect human...health," or "for the
protection of national treasures of artistic or archaeological
value."

The fact that the General Agreement permits exceptions for
to the extentseveral

that it

Canada needed to justify the CRTC
face of U.S. complaint, the federal
are a cultural matter and therefore

Either the United States

traded between countries,
interpreted as providing a
products, the United States
this view in the past. When
Canadian content quota in the

cultural products suggests that culture,
was at all considered by the drafters of GATT, was viewed

as a special phenomenon, different from other goods and services
Whether or not GATT should be
blanket exemption for cultural

seems to have implicitly accepted

government argued that quotas
that GATT's prohibitions did not apply. — -----
was satisfied with the response or chose to bow to

because the U.S. apparently took no further action.

The CRTC Canadian content quotas may co"stltU5oUid "the
serious form of economic discrimina ion

could be madeKeyes-Brunet rediffusion right. A cogen
broadcasts would

that restricting a rediffusion right to a"a *
costs imposed on

b® a form of compensation for the g
rs by obedience to

Canadian broadcasters and therefore o
make an argument

CRTC regulation. It would be more difficult to^make an^g
based on economic equity to justify anai
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to encourage

not be
to

international order and economic

AND BILATERAL REALITIESCANADIAN SELF-INTEREST

well-being.
inconsistent traditional commitment

integration.

While the Keyes-Brunet rediffusion right would be permissable
under Canada's international copyright obligations and may well
be périssable under GATT, it remains to determine whether
discriminating in favour of Canadian broadcasts would be
consistent with Canada's long-term interest in the development of
international codes of conduct. If cultural products are fully
subject to international substitution like ordinary consumer
goods, all forms of cultural protectionism would be incompatible
with Canada's commitment to greater economic and political
inter-dependence in the community of nations. However, culture
ought not to be subject to rules of international efficiency.
All countries, and especially the small, need * —--
indigenous self-expression for their own sense of collective

Hence, the Keyes-Brunet proposal would
with Canada's

Canada and the United States may each appeal to GATT
principles, to international copyright principles, or to other
ideals to justify their respective bargaining positions in
bilateral talks. But, in practice the two countries are so
closely integrated that their mutual behaviour is more likely to
be motivated by specifically bilateral experiences than by
multilateral considerations, in particular, the inclusion in the
new U.S. Copyright Act of a scheme of compulsory licensing for
the rediffusion of broadcasts by cable is an important element in
Canada-U.S. relations. in what may be viewed as a kind of "loss
leader," Congress unilaterally provided legal protection for
copyright material in Canadian broadcasts carried by some U.S.
cable companies. The Canadian Broadcasting Corporation, the only
Canadian claimant under the U.S. law, anticipates receiving
approximately $60,000 in rediffusion payments for the first six
months of 1978. The American entertainment industry
undoubtedly

i
expects Canadian copyright law to provide reciprocal

_ eïï,e?e scenario, the U.S. government could undertake
^.roadcasts in Canada are not granted the sameprotection in Canadian copyright law which Canadian broadcasts
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are thought to receive
United States responded

n U.S. law. in the recent past, theto Can*da s decision to remove the taxdeductible status of Canadian advertising on U.S. border stations
by removing the tax deductible status, until recently, of
American business conventions held in Canada. 1'

because of the ambiguity and

structurally
The national treatment provision

enjoyed by
parity or

Specified
rediffuse
Canadian
redi f fuse
principle

difficult
scheme of
principle
generous.
right to
although

companies are
broadcasts.

les
in
not

Canadian interests in
equivalence would be

complexity of the U.S.

States entails some potential
consider rationally some of the
outcome of a dispute.

a Canadian
the same

the United

cable
U.S.
of

must pay
Canadian

cost, but it is possible to
factors which may influence the

for the
broadcasts

be an easy
to provide

compulsory licensing for rediffusion. According to one
of fairplay, the United States scheme is equitable and

fairplay, the

It would not
copyright scheme
protection as that
States. Insuring

However, according
U.S. scheme is

obliged to pay anything to
to another

U.S. cable compan
copyright material

task to construct
U.S. interests with

discriminatory against Canada. '— — .
of the Universal Copyright Convention (UCC), to which Canada and
the United States belong, requires members to treat the copyright
material of all other UCC members on an equal basis. Yet, the

U«S. selectively imposes compulsory licensing on re i use
broadcasts from Canada (and Mexico) while permit
negotiations in the case of other foreign rediffused broadcasts.

, The principles embodied in U.S. copyright legislaUon may

less important to Canada than the actual
°f the legislation as it is administered P . some detailJ' Administrative and Regulatory Msues, licensing scheme for
St -Wlementation of the y

Act, and concludes that
rediffuSion established under the U. .

be favourable to
the American administrative practices y

Canadian interests.

Canadian attitudes towards the bilateral relationship with
the United States have tended to be polarized between those
people who feared the consequences of any conflict and those who
saw no risk at all in conflict. Any conflict with the United
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The fact that the U.S. licensing scheme may or may not be
equitable for Canada in principle and may be discriminatory in
administrative practice makes more complicated the task of
identifying alternative courses of action for Canada. if the
U.S. law were unequivocally equitable or unequivocally
discriminatory, then Canada could opt for a correspondingly
equitable or discriminatory law or attempt to negotiate a
mutually satisfactory solution. However, the fact that the U.S.
scheme may carry an appearance of fairplay while being
discriminatory in implementation suggests the desirability of
considering a variety of sophisticated copyright options.

Four phenomena are likely to influence the U.S. response to
Canadian protectionism in cultural policy: (a) the increasing
difficulty experienced by the U.S. in securing compliance around
the globe, (b) the relative importance of rediffusion rights as
compared to energy, water, and other items of bilateral interest,
(c) whether the threat to U.S. income is immediate or potential,
and (d) the will or determination of the Canadian government to
assert its views in the cultural domain. The first two phenomena
are beyond the control of the Canadian government, but they do
imply that it is becoming easier for Canada to adopt cultural
policies at variance with U.S. interests. As Washington becomes
more absorbed with problems around the world, as it becomes
concerned with continental matters more urgent than culture, it
is less likely to react to Canadian protectionist measures in
culture and broadcasting.

American reaction to a protectionist rediffusion right is
likely to be less vigorous than American reaction to the
termination of tax deductibility for advertising on U.S. border
stations. The threat to border advertising posed by change in
Canadian tax law was serious because it entailed a loss in
immediate income for U.S. border broadcasters. By contrast, a
rediffusion right limited to Canadian broadcasts involves the
loss of potential income. The lost income would be very
potential because U.S. authorities could never be certain whether
the alternative to a Keyes-Brunet right was a non-discriminatory
right or no right at all.

If the Canadian government asserted progressively more
strongly a protectionist policy for culture, it would likely
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encounter less and less resistance. it is certainly true thatbroadcasters, especially border broadcasters, are influentialindeed disproportionately so, in the American political
system. The vigorous reaction of the United States to previous
economic threats to border broadcasters is explained by the
Influence of these broadcasters rather than by the importance of
their plight to American national interest. However, small
influential interest groups exercise their maximum influence on
issues which do not involve high public salience. Once an issue
becomes salient on a public agenda, pressure group influence
tends to be supplanted by calculations of national interest. By
any calculation, there exist at least half a dozen continental
issues more important to the United States than the absence of
income from potential rediffusion rights in Canada.

An American response might be attenuated if Canada opted for
an analogue of the Keyes-Brunet proposal (i.e, outside copyright
law) or the copyright liability model recommended by the
Economic Council Report on Intellectual and Industrial property*
As noted above in Chapter 4, the Economic Council recommended
that copyright protection be provided to non-commercial
broadcasters, A right of this kind would provide financial
benefits to provincially owned networks, to the CBC for the

non-commercial portion of its schedule, and to U.S, pu c
television* Under this proposal, copyright payments would be

largely retained within Canada but would not be based
protectionist criteria.

CONCLUSION

The chapter began by noting that the federal

TiL «nafftin, thePublicly stated strategy for conducting conSUiting the
relations recognized the benefits tO-JXral -jurisdiction. The
Provinces in areas of exclusive f J s of exclusivity
federal government recognized that almost every domain

not conform to the reality of overlap in almost y

of government activity*

the federal government may
, From consulting the Prov^S°t' new ideas, an opportunity to

5^in an opportunity to be exposed minds of provincial
increase the salience Of cul‘«*« « federal and provincial
governments, and an opportunity
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support of
togain

inter-regionalandinter-provincial
incompetencedifferences

attributed to
rather
Ottawa

activity in indigenous culture,
an opportunity

than the malevolence or
by some provincial spokesmen.

policy reflect

The federal
show that

federal-provincial differences with
* respect' to the substance of

We are not suggesting that all federal-provincial
consultation should be assymetrical with the federal government

consulting the provinces and not vice-versa. Consultation
happens to be assymetrical in the particular case of a
rediffusion right because jurisdiction over copyright and
broadcasting is solely federal while jurisdiction over cable is
substantially federal.

The federal government already does satisfy the important
minimum conditions necessary for consultation, namely that its
policy process is open. The Department of Consumer and Corporate
Affairs has for years made public various research studies on
copyright and has welcomed briefs from artists, performing rights
societies, broadcasters and other interested parties. In July,
1981, the Department of Communications publicly established a
task force on copyright law and culture. The relatively open,
public nature of copyright deliberations within the federal
government facilitates representation by all Canadians, including
provincial governments.

The present chapter considered foreign policy from a
multilateral perspective. The chapter concluded that a
protectionist rediffusion right of the kind recommended by
Keyes-Brunet would be allowable under Canada's treaty obligations
with respect to copyright and would be substantially allowable
under Canada's GATT obligations. It was also argued that
protectionist policies in culture would not be inconsistent with
Canada's traditional foreign policy commitment to order and codes
of conduct in the international community.

Finally, the chapter considered foreign policy aspects of the
rediffusion right from a bilateral perspective. Several factors
suggest that United States reaction to a Keyes-Brunet-type
rediffusion right could be less vigorous than past reaction to
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the fiscal discouragement of Canadian advertising on U.S* borderstations- First, the United States has many concerns moreimportant than rediffusion payments, including energy, water and
other continental agreements* Secondly, the normallyconsiderable influence in Congress of U.S* broadcasters as an
interest group may recede if Canada asserts more strongly
protectionist cultural policies. if Canada-U.S* conflict over
cultural policy becomes more salient, the U.S. responses will be
determined less by pressure group influence and more by rational
calculations of U.S. national interest, other continental issues
are more important to the U.S. national interest. Thirdly,
American reaction to a Keyes-Brunet rediffusion right would
ikely be less vigorous than has been U.S. reaction to the

discouragement of border advertising because the Keyes-Brunet
proposal entails a loss of potential, hypothetical or even
illusory income to U.S. copyright owners while Canadian tax
policy actually did harm to the real, current income of border
broadcasters. After all, Canada could conceivably enact no
rediffusion right at all.

core
The

The Canadian government could attempt to reduce the
ikelihood of difficulties with the United States by adopting a

rediffusion right analogue outside copyright law such as a
system of grants. Alternatively, the federal government could
adopt a copyright liability model which, though not formally

Protectionist, does in practice retain most copyright Pa^ent® JJthis country. The Economic Council proposal to protect only

^-commercial broadcasters would serve such a purpose.

Until this point, our concern »«
?nâ bilateral implications of establishing a 9

scherae or otherbroadcasts in the form of a compulsory companies* The
statutory requirement for payment by

comranies is at the coreobjective of requiring payment proposal.of the U.S. Copyright Act and the K y
s copyright law in that

^yes-Brunet Proposal differs froi" t
copyright holders whereas

*he U.S. law authorizes payment to c pyr 9
g only those

^yes-Brunet propose payment to b copyright holders
*hich are Canfdifn). Whether foreign policy
fre to receive payment does hO

policy implications are
But, these lusion5°and Recommendations*discussed below in Chapter 10, Conclu
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The broadcast material for which a right is to be granted may
have substantial foreign policy and domestic implications.
$‘«s-Brun“ recommend -that Canadian broadcasters be granted a
right to authorize simultaneous rediffusion of their Canadian
broadcasts °20 If the phrase, "their Canadian broadcasts" is
taken to mâan "their Canadian content broadcasts," then little in
the preceding analysis of foreign policy implications needs to be
changed.

However, if the phrase, "their Canadian broadcasts", is taken
to mean "broadcasts in Canada of material for which they hold
exclusive Canadian rights," the Keyes-Brunet proposal may be
interpreted as providing for the non-simultaneous substitution of
broadcasts. Akin to simultaneous substitution as authorized by
the CRTC, non-simultaneous substitution would authorize cable
companies to substitute on an American channel a Canadian
broadcaster's version of an American program for which the
Canadian broadcaster had acquired sole Canadian rights. For
example, if a Canadian broadcaster and a U.S. border broadcaster
both carried an episode in the All in the Family series within,
say, a 7-day period, and if the Canadian broadcaster could
demonstrate that he owned the exclusive Canadian rights to the
episode, the cable company would be authorized to delete the
American version or substitute the Canadian version on that
channel. Non-simultaneous substitution could also be used
between domestic markets within Canada where a local broadcaster
could show that he owned the local rights.

Non-simultaneous substitution would help Canadian
broadcasters substantially by increasing their audiences while
doing harm to U.S. border stations. Because of the anticipated
harm to border stations, the U.S. government may be expected to
react strongly. However, two factors may attenuate the U.S.
response. First, not all U.S. interest groups would stand to
lose. Owners of U.S. programs may expect increased revenue from
sales to Canadian broadcasters as a result of the increased
audiences available to Canadian broadcasters. Meanwhile, revenue
to U.S. program owners from border broadcasters would not decline
ecause program sale prices to border broadcasters are based on

the size of indigenous local U.S. markets. Secondly, the U.S.
would not have a strong moral-legal basis for protest because the
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tice of non-simultaneous substitution flows from the
^ternationally recognized copyright principle that rights can be
^-divided nationally and regionally.
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1. A useful consolidation of the British North America Acts
appears as an appendix in Richard J. Van Loon and Michael s.
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Hill Ryerson, various dates and editions).

2. A.A. Keyes and C. Brunet, Copyright in Canada: Proposals for
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Affairs Canada, 1977), p. 21.

3. The General Agreement on Trade and Tariffs.
4. On this point, see the address by John Meisel, CRTC Chairman,

to the Canadian Cable Television Association, Vancouver, 28th
May, 1980. Chapter 7, Administrative and Regulatory
Issues, below argues that Canadian copyright interests may
have suffered under the actual administration of the U.S.
licensing scheme.

5. The scholarly literature on federal-provincial relations,
irritations, and disputations is increasing. Some recent
examples include R.B. Byers and Robert W. Reford, eds.,
Canada Challenged: The Viability of Confederation (Toronto:
Canadian Institute of International Affairs, 1979), Garth
Stevenson, Unfulfilled Union (Toronto: Macmillan, 1979),
Douglas Auld et al, Canadian Confederation at the
Crossroads (Vancouver: Fraser Institute, 1978), and Gil
Rémillard, Le Fédéralisme Canadien (Montréal: Québec/
Amérique, 1980).



BROADCASTING policy and copyright law 147

6.

Premiers'

9. where a

10.

Assistant Deputy Minister,11. with Doug Smith
Consumer

Internal Services

Développement12. Quebec
Créateurs:

créateurs

13.

les droits des uns

avantageux
passontd'auteur

contradictoires."

Juste
statut

Time for
Federation

Conversation i
Communications

du
La
du

Droit
concepts

7.
8.

Parte des

fatalement au
à fair comprendre est Il est

démocratie

"Jusqu'ici,
exprimés en
conduisait
saisir et

the [CRTC]
(November 28
Gouvernement
scientifique
amélioration socio-économique des

pp. 3-4, document 800-14/309.

Action:
(Ottawa
p. 17.

Corporate and
December, 1980.
see "Consensus

Department of
, Government of Manitoba

culturel et
pour une

Toward the Renewal of the Canadian 1
Supply and Services, 1978), p. 17.

The federal government also observed that

' „ : pour la
culturelle que les créateurs. et démocratie ne

p. 22.
The Right Honourable Pierre Elliott Trudeau, A

collectivité et pour la
soient bien traites

des

government gives an opportunity to the other governments to
comment on proposed legislation, policy or programs and where
it pays attention to their comments — without necessarily
accepting them fully— the action that government eventually
takes is likely to prove more effective..." p. 15.
"Notes for a Statement by the Prime Minister of Canada on
Communications," Federal-Provincial conference of First
Ministers on the Constitution, Ottawa, September 8-12, 1980,

Western Premiers' Task Force on Constitutional Trends ThirdReport (March, 1979), under the chairmanship of the Hon KRafe Mair, pp. 44-45. See also the Second Report (Aprils
1978) and Western Trade Objectives, Western
Conference Position Paper, April, 1978.

The French text reads:
‘ et des autres se sont trop

comme si le respect des uns
réalité atermes de conflit, —- - r»mépris des autres. La

tout autre.

For a general provincial view of cable.
Position of Provincial Governments regarding the Report of

Committee on the Extension of service...
1980) .

québécois (Québec: 1980).
Ibid. p. vi. Our translation.

• Ibid., p. 41. Our translation



148
INTER-GOVERNMENTAL RELATIONS

sur son
Communications, Toward a !
(Québec: Editeur officiel,

(Q^bec^ Editeur officiel, 1973 reprint
1980)* and the opening address by Clement Richard, Quebec
Minister of Communications, to the Conference of Ministers of
Communication, Vancouver, November 26-27, 1980. For the
argument that culture is often viewed as auxiliary or
superfluous to the main activities of the federal government,
see Bernard Ostry, The Cultural Connection: An Essay on
Culture and Government Policy in Canada (Toronto: McClelland

views of Quebec cultural and communication»15. For Ministre d’Etat au Développement culturel, ta
qué^

Quebec Communications Policy
1971); Le Québec - maître

des communications sur wm

and Stewart, 1978).
16. Economie Council of Canada, Report on Intellectual and

Industrial Property (Ottawa: Information Canada, January,
1971).

17. See the CBA brief to Consumer and Corporate Affairs, filed
November 30, 1979, pp. 7-13 and James Lahore, Copyright
(Sydney, Australia: Butterworths, 1977). Former Counsellor
to the World Intellectual Property Organization, Lahore
observes categorically that "neither the Berne Convention nor
the Universal Copyright Convention recognized a copyright in
television and sound broadcasts." (p. 15). Papers prepared
by Barry Torno for Consumer and Corporate Affairs provide a
contrary view. See Conrad Winn, "Department of Secretary of
State - Potpourri or Cultural Mandate," in G. Bruce Doern,
ed. Spending Tax Dollars (Ottawa: Carleton School of Public
Administration, 1980), p. 162, n. 14.

18. U.S. copyright practices are discussed, below, in Chapter 7,
Administrative and Regulatory Issues.19. On this point, see the address by John Meisel to the Canadian__ Cabie Television Association, Vancouver, 28t May, 1980.20. Copyright in Canada, p. 144. Emphasis added.



CHAPTER 7

Administrative and Regulatory Issues
by Conrad Winn

INTRODUCTION

In contrast to the philosophical and legal thought of
continental Europe, Anglo-Saxon pragmatism and the common law
tradition have seen a great value in informality, flexibility,
and even in imprecision. The political history of Great Britain,
the world’s oldest surviving democracy, provides evidence in
favour of pragmatism and flexibility, given certain deeply seated
Principles of justice. In Britain, governmental and
nongovernmental organizations obey long cherished rules of fair
Political conduct while operating within the framework of a
constitution which is not even written.

By its nature, copyright law is written. By its nature, a
oompulsory licensing scheme in copyright must be identified
explicitly in written law, if not necessarily fully described.
Moreover, the recent American experience with compulsory

tor
and
The
and
The

icit
they

relatively cleara
to delegation.

nsing in rediffusion suggests that statutory provisions
r clear, unambiguous.^ompulsory licensing should be formal,

^tailed. Little should be left
U.S. Copyright Act of 1976 provides - - -

tailed description of how royalties are to 9 •
legislation contains an explicit timetable as well asia exp
formula by which cable systems must calculate the
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, <4- with the Register of Copyrights. Larger cabl*should legate their royalty obligations according Josystems must calcul carriage. Considering that j-h
their gross‘ ^venuesnt rod uced only recently, comparatively fe®lic^"9h^e been experienced with respect to the generation orpayment^ of royalties9 by cable systems to the Register 0|
Copyrights.

while the U.S. Act identifies clearly who should pay and ln
what counts, it does not identify with the same clarity who"
should receive payments and in what amounts. For exampi.
section 111 (d) (4) calls for payment to -copyright owners «hi
claim that their works were the subject of secondary transmission
bv cable..." The legislation states that payment should be made
only for "non-network" programming rediffused outside the
locality of origin. The legislation goes on to describe what
course of action should be undertaken by the designated
regulatory authority, the Copyright Royalty Tribunal, if a
"controversy" about the allocation of royalties should arise.
However, the law does not describe fully how a "copyright owner*
should be identified, a question of considerable importance since
any given broadcast may embody several different sources of
creativity. Nor does the law provide a formula for apportioning
royalties. These tasks of identifying individual beneficiaries
and apportioning monies are delegated to the Tribunal.

In practice, the U.S. Copyright Royalty Tribunal has had
great difficulty in determining a formula for allocating
royalties from rediffusion. It did make an initial judgement at
a "macro" level, apportioning monies among coalitions of
copyright owners such as the Motion Picture Association of
America and allied program syndicators. But, even that initial
judgement at the macro-level is being attacked before the courts,
notably by the National Association of Broadcasters in the U.S.
Court of Appeals, District of Columbia Circuit. Meanwhile, the
Tribunal is hoping that the various coalitions and individual
claimants will reach consensual agreements with respect to
micro allocations among individual claimants. By mid-1981,

^om Î978 had not been received by copyright owners.
rnni7klbULal hoped that some portion of undisputed royaltie
could be distributed, but that wish was being challenged by the
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CBC and other claimants who
disagreements to take place in advance o/any distribution1.0" °£

and
ofentails a system

recommends

a system of
licensing, a copyright
royalty generation

in principle, some of the difficulties exneri-n^United States could be avoided if Canada eschewed
d * he

compulsory licensing. Without compulsory
act would not need to specify formulae forallocation. The Keyes-Brunet proposal
compulsory licensing. Copyright in Canada

that the [proposed Canadian] Copyright
Tribunal fix the appropriate fees and
establish the necessary safeguards to
ensure the equitable assessment, collection
and distribution of royalties...2

In practice, compulsory licensing is desirable because of the
large number of signals available for secondary transmission. To
opt for free market negotiation between individual cable
companies on the one hand and broadcasters and/or copyright
owners on the other hand is to risk chaos.

The content of this chapter draws substantially on U.S.
experience. American experience is important because the
U«S. Act is the first attempt to impose a system of compulsory
licensing in rediffusion and because the U.S. Act extends
copyright protection to foreign broadcasts. Certain Canadian and
Mexican broadcasts are furthermore encompassed in the U.S. scheme

compulsory licensing and are almost treated as if they were
omestic American broadcasts.

regulatoryfutureroyalties,
Each of theseof disputes.

The sections that follow are concerned the generation^ofroyalties, the allocation of
Jojustments, and the management • -

_™rienceJernes is discussed, first, with aspect to American experience
and then, separately, with a focus on Canadian needs.

8
Before coming to a conclusion, the

proposa! to assign
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authority for the regulation of rediffusion royalties to a new
Copyright Tribunal.

GENERATING ROYALTIES: THE O.S. CASE

The ü S Act provides for the generation of royalty payments
4 Tv Jwh oeriods, and identifies clearly who must pay and iniEat m^Sts. small cable systems are treated differently from
and M°e favourably than large systems. System size i,
determined by the volume of gross receipts from basic services,
excluding for example revenue from installation or from the use
of cable for medical purposes or for crime prevention. The
1976 Copyright Act singled out two classes of small systems for
preferential treatment: those with gross semi-annual receipts of
less than $80,000 and those with receipts between $80,000 and
$160,000. For both of these classes of small systems, royalty
payments were to be calculated on the basis of receipts only,
without a consideration of carriage.

Effective January 1, 1981, the Copyright Royalty Tribunal
amended the threshold value of gross receipts for defining
membership in the small, preferentially treated classes of cable
systems. Henceforth, the two categories shall be determined by
gross receipts (a) equal to or less than $107,000 and (b) between
$107,000 and $214,000. 3

The majority of cable systems are those which had semi¬
annual receipts equal to or greater than $160,000 in the years
1978-80 and equal to or greater than $214,000 after January 1,
1981. For these large systems, royalty payments to the Register
of Copyrights are based on gross revenue from basic broadcast
services and on the duration and types of programs rediffused
into a local area from outside. Basic broadcast services are
defined so as to exclude the medical, crime prevention and other
auxiliary services provided by many cable systems. Only
non-network programs imported into a locality require royalties
to be paid. The rediffusion into a locality of broadcasts by
CBS, ABC, and NBC affiliated stations generates royalties only i°
proportion to the value of non-network programming carried by
these affiliated stations. The rediffusion into a locality of
non oatwork programming on a network-owned station, on a network
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affiliate, or on an educational station requires fewer royalties
to be paid — exactly 4 times fewer — than is the case fornon-network programming on commercial channels independent of the
three U.S. networks. The stations of the CBC are defined as
independent commercial stations and are therefore among the most
expensive for cable systems to carry.

The percent of gross revenue to
cable system’s carriage as defined
signal equivalents.” Each cable

be paid is determined by a
by a formula for "distant
system must calculate the

proportion of non-network programming carried by each of the
stations whose broadcasts it rediffuses into a locality. A
distant signal equivalence must be calculated for the cable
system as a whole. where either a network station or an
educational station carried, say, 30 percent non-network
programming, a distant signal equivalence (DSE) of 0.3 times
0.25 = 0.075 would arise. where an independent commercial
station also

times
carried 30 percent non—network programming, a DSE of

0.3 times 1.0 = 0.3 would arise. For the same volume of
non-network programming, an independent commercial station
requires 4 times the payment by cable systems than would be t e
case for network or educational stations. A cable system would
have a total DSE of 1.075 if it carried one non-independent
station providing 30 percent non-network programming (0.3I times

0.25 = 0.075) plus one independent station with 100 percent

non-network programming (100 percent time 1.0 - . )•

Once a cable system has calculated its distant signal

equivalence, it must translate its distant q“ts gross
into a percentage figure which can be app^^ d197g6 Copyright Act
income from basic broadcast servlces* u a cost to the cable
stipulated that the first DSE

the second, third, and
system of 0.675 percent of gross wh . Q ^25 percent of
fourth DSE's would each entail an addlt^\d entail Additional«venue. Subsequent DSE increments i, 198!, the
Payments of 0.2 percent of gross. rates, ostensibly to
Copyright Royalty Tribunal increaS^ first DSE now costs 0.817
keep up with inflation. Thus, the tirs fourth DSE's cost
Percent of gross while the second, ! each require royalty
°-514 percent of gross. Subsequent DSE s
Payments of 0.242 percent of gross.
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Canadian television signals rediffused within 150 miles Of
.

_
j•

_
Hnrder or north of the 42nd parallel# whichever ig

more^southerly, «e subject to compulsory licensing. Otherwise
the0rediffusion of Canadian broadcasts requires a case by case
negotiation of royalty payments. By virtue of a "grandfather
clause," an exemption from payments is provided for cable systems
in respect of Canadian broadcasts which were first rediffused by
them prior to April 15, 1976.

Because of the precise detail with which the U.S. Act
describes the generation of payments, relatively little
controversy surrounds the interpretation of this aspect of the
process. Certainly, the generation of royalties engendered less
controversy than the subsequent allocation of royalties.
Approximately $12 million plus accumulating interest has been
raised for the 1978 year. However, there is some evidence that
the complexity of the formulae involved has encouraged some
administrative error or, at the very least, some ambiguity and
uncertainty with respect to some calculations of payment. There
is some evidence that the accounting staff of some cable systems
have not been sufficiently skilled to cope with the formulae for
royalty generation established in the law. Several cable systems
appear to have overpaid.5

Problems of human error in mathematical calculations were not
limited to the matter of royalty generation. Some of the
proceedings of the Copyright Royalty Tribunal bogged down over
apparently simple matters such as which stations and which
programs were actually carried by a given cable system during a
given period and with what frequency. Because of a concern over
the reliability of different statistical data bases, different
interested parties in Tribunal deliberations have resorted to
separate data collections. Even the data base on cable carriage
developed by the private bi Associates, based on the formal
reports of cable systems and long considered the most reliable,
has not been entirely free of error.

The

GENERATING ROYALTIES: IMPLICATIONS FOR CANADA
two most salient lessons from the U.S. experiences are

detailed3 ,pr°visions royalty generation should be
nd simple. American provisions for generatin9
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royalties produced a moderate amount of controversy, particularly
when compared to the controversy which has arisen over the
subsequent allocation of royalties. One reason for the moderate
level of controversy is that the royalty burden was not perceived
to be enormous. However, another reason for the only moderate
level of controversy is that, once the law was enacted, it was
difficult for a dispute to arise because the law was clear.

The generation of royalties has entailed some apparent
administrative error, which the Tribunal has sought to rectify.
The possibility of administrative error in a Canadian licensing
scheme could be diminished by resorting to simple formulae.

In the American legislation, the rediffusion of non-network
programming on independent stations engenders four times the
royalty payments engendered by the rediffusion of non-network
programming on network stations or on educational television.
The distinction is not reflected in the subsequent allocation of
royalties. The copyright owners of non-network programs on
rediffused independent broadcasts do not receive four times the
royalty rate paid to the copyright owners of non-network programs
carried on the rediffused broadcasts of network or educational
stations.

Insofar as the 4:1 ratio in royalty generation is not

^Plicated in royalty allocation, the American liche"s^has the effect of discriminating against the foJindependent stations. independent stations are
non-network

systems to rediffuse. Yet, the owners of Xndingïy
Programs on independent stations do not receive a corresponding y
higher rate of royalties. Emulating this American ^10^,5Canadian licensing scheme may not be beC?^^ by^casting objectives are not necessarily tuiri

iscriminating against independent stations.

Canadian law could extend the 4:1 ms^on independent
royalties, in which case the owners of P gtQ the disincentiveRations would be compensated m s The copyright

the rediffusion of their the CBC and CTV
t Night define "network" stations Unfortunately/ lf

"nonnetwork" stations as all others.
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, were encompassed in such a scheme,
owners> to American broadcasts would be the princl^

beneficiaries.
n^.r the current American scheme, the generation ofUnder the cu

t istered more simply if all stations w.,

^ealike calculations would be subject to less error’treafed alike. same increinental increase for eachC^innal distant signal equivalent. Administrative convenience
would be aided by requiring payment for all stations and not just
those imported from outside a local area. If Canadian copyright
law Cere to give protection to U.S. broadcasts, protecting local
as well as distant signals would augment the proportion of
royalties retained in Canada.

ALLOCATING ROYALTIES: THE U.S. CASE

The provisions for royalty allocation in the American
licensing process are a contrast to the provisions for royalty
generation. The provisions for allocation are imprecise and
ambiguous resulting in lengthy deliberations by the Copyright
Royalty Tribunal, lengthy representations by interested parties,
various legal initiatives before American courts, and seemingly
interminable delays in achieving a firm outcome.

One could attempt to summarize in full the Tribunal's
extensive public deliberations. However, such a task would serve
a moot purpose because the extensive deliberations did not yield
a set of principles or guidelines which can be said to have

level^ determine the Tribunal’s initial apportionment at a macro

be seen
counter

Trikunal’s initial macro level allocation canP y as an attempt to reconcile the various claims andîideêd °.h.Ti0US COalitions of ostensible copyright owners,
mainlv* .. SeemS

•
to have foreseen the allocation process

the let JUh exercise in bargaining. In 111 <D> ? ’According Procedures for distributing royalties.SîL °as claimants may agree amo
licensing f/A he Proportionate division of compulsory
licensing fees among them, may lump their claims together
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file them jointly or as a single claim, or may designate a commonagent to receive payment on their behalf." The second andtt"procedures govern how the Tribunal should conduct itself in the
absence or in the presence of a "controversy* or disagreement
among claimants.

In practice, the National Collegiate Athletic Association
asked that at least 20 percent of all royalties be granted to
sports claimants as a group while the Professional Sports
Claimants requested that the amount be in the 25-30 percent
range. The two sports groups claimed that each figure was based
on a "marketplace" valuation of sports programs compared to other
redifused programs. Using its own basis of calculation, the
Motion Picture Association of America sought 80 percent of the
royalty pool on behalf of program syndicators, independent pro¬
ducers, and other members of its coalition. PBS and the
Christian Broadcasting Network asked for 7-12 and 4.7 percent,
respectively, on the basis of air time. Other claimants in¬
cluded: the American Society of Composers, Authors, and Publish¬
ers; cartoon and character claimants; and Broadcast Music Inc.

The CBC was greatly concerned that the Tribunal give due
consideration to ownership of copyright. Its submission to the
Tribunal dated 27 July, 1979 stated:

The Canadian Broadcasting Corporation
respectfully submits that the first
consideration to examine is entitlement.
Only claimants as defined by the Act, and
no others, are entitled to receive a share
of the residual amount of the r-oya y

remaining after legal deductions have been

made. 6
be

9OrP°ration wanted the matter of c°Py 9the Motion Picture
°nsidered carefully at the outset b

rlaimants, and possibly
association of America, the Joint Spo

lties for programs in
her coalitions appeared to reques Y

instances, the members
^ich they did not hold rights. I" rights to local
°* the MPAA had already sold exclusive d®

d rightful claimbroadcasters, in which case the broadcaster naa
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wanted theAt copyright

But, this was not to happen.licensing process.

CBC
of

.n-a not the MPAA member. The Joint Sports Claimantsto royalties, no royalties for broadcasts involving nhtappear to have sought royalties^ Montreal Expos. 9 Wt

CBC^has been °the sole copyright owner of the CBC broadcasts Of
the Canadian games of these clubs.

the highest level of generality, the
consider seriously the question

ownership because, unlike American broadcasters, the CBC owns the
rights to a large number of its programs. On the basis of its
strong copyright position and on the basis of the 4:1 royalty
generation ratio weighing "independent" stations more heavily,
the CBC could have expected substantial royalties from the

At the macro level, the Tribunal apportioned the royalty pool
of approximately $12 million plus accumulated interest in the
following manner: 75 percent to the Motion Picture Association
of America and other program syndicators; 12 percent to all
sports claimants; 5.25 percent to PBS; 4.5 percent to music
performing rights societies; 3.25 per cent to the National
Association of Broadcasters; and zero to National Public Radio.

At present, the Canadian Broadcasting Corporation stands to
receive approximately $60,000 in royalty payments from the pool
collected for the first semi-annual period in 1978. This sum
arises from the willingness of the Motion Picture Association of
America to grant the Corporation some of its 75 percent share and
from the willingness of the National Association of Broadcasters
to grant the CBC a portion of its 3.25 percent share. One piece
of evidence of the informality with which the principle of
copyright ownership was treated is that the MPAA received such a
large portion of royalties and shared so little with the CBC even
though the CBC purchased exclusive rights for Canada of so many
of the programs of which MPAA made blanket claims. Another piece
t evidence of the informality of the process is the CBC stations

rnvîi£, SSed as ,"indePendent" and hence not network stations in

rovai
1On

»_
but tbe CBC was later expected to share

rpnrobo ». • W1Ah tbe National Association of Broadcasters,
sun commetcial stations, and not with PBS.
still more evidence o£ informality is that the
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joint Sports Claimants refused outright to share royalties with
the CBC even though the CBC owns the rights to a very substantialamount of sports programming.

Twenty-two different CBC television stations and 14 different
CBC radio stations were retransmitted by U.S. cable systems in
the first half of 1978.8 The Corporation calculated that it
should receive $235,407.13 in royalty payments. This figure was
derived from

a formula based on aggregate duration of
secondary transmission of claimants’
distant non-network signals or works on
each cable system, weighted according to
the DSE's earned by each signal and with
equal value given to radio and television.9

The actual sum requested by the Corporation may have been a low
estimate because it was calculated in mid-1979 when all cable
system information may not have been fully available.

One year later, in July, 1980, the CBC requested 6.5 percent
of the royalty pool for itself and suggested percentages for

other claimants. The Corporation made a strong case for itself
on the grounds of its substantial role as a. ond on the
grounds of its DSE status in royalty generation. The CorP°"“°J«e a cogent argument that the MPAA should «ceive 50 percent
tether than 80 percent of the pool because i\Vuh?ch ^really own the rights to many of the programs to which they la

claim.10 success would have earned the table 6.)
lately one million dollars in royalties annually. (See tabi

The Tribunal's first semi-annual i^canîdiancourts. But, it is noteworthy that othe P^^en been^aimants have either not gone before t• National Public
unsuccessful. Like its American counterpar ' J*ti although
JM1O, CBC Radio has been apportioned no royalties
the Act specifically encompassed radio.



160

ADMINISTRATIVE ISSUES

table 6

REQUESTED MD AUTHORIZED

SHARES OF royalty pool.

SELECTED CLAIMANTS, 1978

(in percent)

Requested
by Claimant

Suggested
by CBC

Authorized by
Tribunal

Motion Picture
Association of
America

80 50 75

National
Association of
Broadcasters

21 15 3.25

Sports Claimants 20-30 12 12

Public
Broadcasting
Service

7-12 7 5.25

Canadian
Broadcasting
Corporation

6.5 6.5 less than
0.5%*

* Based on CBC’s agreements with
of their allocations.

MPAA and NAB to receive portions

ALLOCATING ROYALTIES: IMPLICATIONS FOR CANADA

From Canada’s perspective, the single most important a®^ar
of the American experience may have been the absence o thaninstructions in the U.S. Act to govern substantive ratn®lon of
processual matters in royalty allocation. The delega
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substantive responsibility for royalty allocation to the Tribunal
nust go some distance in explaining the protracted controversy on
the matter, the subsequent resort to the courts, and the apparent
failure of royalty allocations to reflect with precision the
pattern of copyright ownership.

Any Canadian Act should be much more precise and directive.
Nonetheless, it must be conceded that the unsatisfactory outcome
is also partly explained by the composition of the American
Tribunal, consisting in part, at least, of patronage appointees
who need not have any expertise in copyright, communications or
public policy-making. The staff of the new Canadian Tribunal
proposed by Keyes-Brunet would likely be more expert and
professional, as is the situation in the extant Canadian
Copyright Appeal Board. Canadian laws and traditions respecting
public service appointments have tended to give a greater
encouragement to professionalism and a somewhat lesser place for
patronage.

with
occur. patronage

In theWhen regulatory delegation is combined
appointments, informal decision-making may
Particular case at hand, the most informal and unsatisfactory

decision was the Tribunal's failure to confront directly e
issue of who does in fact own broadcast rights to programs, wnen
decisions by a United States regulatory authority are reached o
an informal basis, Canadian economic interests are mo

rulessuffer. informality means that the rigorous application.of rul

takes second place to the often ^spoken values, bel
symbols of American culture. In retrospect,

f ^ericaUprising that the Motion Picture Assoc^ t obliged to
received the lion's share of royalties an

Hollywood nexus of
Prove its case for copyright ownership. syndicators has
movie stars, production houses, and p g

nationalways had a great appeal to the American imagination.

fmThe Canadian government should consider in discriminates
the degree to which the about the

gainst Canadian interests. biases against Canadian
administrative, legal, and allocativ qovernment reaction to
interests could be used to mitigate u. • y

her cuitural and
Chadian initatives in copyright and
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One positive lesson provided by the American experience ig

that it is possible to allocate royalties to claimants other than
broadcasters. Authorities for communications in both Canada and
the United States have given frequent thought to the possibility
of encouraging better programming. The U.S. Copyright Royalty
Tribunal also considered whether royalty allocations could be
used to encourage improvements. In practice, there exist two
(conflicting) notions of quality programming: (a) programming
appreciated by small, often well educated segments of the
television audience, and (b) programming appreciated by a large
mass audience. By its nature, copyright is too blunt an
instrument to be used to encourage quality programming with much
discrimination on a program by program basis, especially with
respect to programming from small audience segments. The
encouragement of quality programming for specialized audiences
requires a substantial degree of artistic and cultural knowledge
and also a substantial amount of administrative latitude. But,
to be effective, a copyright law should require as little
information as possible and should permit the smallest amount of
administrative discretion.

Though copyright is not ideal for making many microlevel
distinctions among different types of programs, copyright
royalties can be directed to those producers and/or broadcasters
who normally develop the kinds of programming desired in
communications policy. Canadian content broadcasts are one type
of programming that has been considered a priority in the
Broadcasting Act and in communications policy generally. If
some broadcasters are more likely to carry indigenous Canadian
content than others, this fact may be important to consider in
determining who should benefit from royalties under compulsory
licensing. The Keyes-Brunet solution was to protect "Canadian
broadcasters...(with respect to) their Canadian
roadcasts." This issue will be considered more fully

the concluding chapter.

Inde?endei}tly produced Canadian programs are a second type of
been considered a priority in broadcasting

^ndeoendpHt-b6 CRTC haS fre<3uentlY urged the networks to turn to

eneSÎÎ Pr??ram"ln9• °n the occasion of CTV's licence
' for example, the Commission declared that
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it remains convinced that independent
production sources can make valuable
contributions to the Canadian broadcasting
system... [and that] the Canadian networks
have a responsibility to help make this
possible. 1 2

More recently, the CBC has undertaken to purchase more
independent productions. An implicit and sometimes explicit
assumption is that independent producers can be a major source of
creative thought and a spur to cultural freedom.13 whether and
how independent producers can be helped by rediffusion royalties
is not pursued in the Keyes-Brunet proposal. independent
producers may not have been considered to be as worthy of public
concern four years ago when the Keyes-Brunet report appeared as
they are today because the subsequent activity of the Canadian
film industry suggested new options and possibilities. The
feasibility of earmarking rediffusion royalties for independent
producers is explored in the concluding chapter.

or

systems keep
the systems

; explicitly

be adjusted to
monetary inflation

In Sec. 801 (b)(2)(A) , the
guidelines for changes i
°* the legislation but
considerable discretion — - .The Act permits the rates paid by cable systems t

FUTURE REGULATORY ADJUSTMENTS: THE U.S. CASE

reflect (i) national
deflation or (ii)

rates charged cable

J* Principle, if rates paid by subscri id by
Ï* with inflation, the DSE royalty “teTri^Unal is _
cannot be changed. Furthermore, the

by cable systems

Prohibited from increasing the DS r
rOyalty pool in the even

^r^y in order to maintain a cons^tant roya

declining average DSE's per su

•••; the U.S. Act establishes detailed
in royalty generation over the life-span

ut permits the Tribunal
l with respect to royalty allocation.

changes in the average rates
subscribers for the basic 'ot
maintain the real constant dol
the royalty fee per subscriber.
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Ry contrast, the Tribunal is granted substantial discretion
with ïespect to changing royalty allocations. For example, the
Tribunal has complete lattitude to change payout rates in order
to cope with the effects of "any change in the rules and
regulations of the Federal Communications Commission with respect
^syndicated and sports program exclusivity.

FUTURE REGULATORY ADJUSTMENTS: IMPLICATIONS FOR CANADA

It would make sense to grant a Canadian regulatory authority
such as the Tribunal proposed by Keyes-Brunet some authority to
adjust royalty rates both in generation and in allocation.
However, American experience suggests that the lattitude given a
Canadian regulatory authority should be limited and that
legislation should identify clearly the criteria by which the
authority should effect adjustments. With respect to generation
rates, two important criteria could be inflation and the
profitability of cable systems.

With respect to allocation, it is difficult to determine the
precise criteria for regulatory adjustment which should be
imbedded in the Copyright Act before knowing the details of a
particular rediffusion licensing scheme to be adopted by
Parliament. Generally, the regulatory authority should not be
granted much lattitude. it may make sense for Cabinet to retain
residual regulatory authority because regulatory adjustments may
be required from time to time to take into consideration changes
in Canada-U.S. bilateral relations and/or changes in Canada's
broadcasting needs. However, there are at least two possible
views on the desirability of granting a residual role to
Cabinet. if Parliament adopts a licensing model which is not
entirely favourable to American interests, granting too much
residual authority to Cabinet risks exposing Cabinet to increased
American pressure.'4

THE MANAGEMENT OP DISPUTES: THE U.S. CASE

acauTrA6^!!^^^ °f Problems come to mind: when claimants cannot
register about cable carriage on which to

of the rovaitv tLni en is disa9reement about the allocationY y pool, and when payments are not transmitted wi
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is
to
toproduce a consensus among individual claimants with respect

micro-apportionment.
THE MANAGEMENT OF DISPUTES: IMPLICATIONS FOR CANADA

broadcasting policy and copyright law

sufficient regularity or haste. The U.S. Act requires cablesystems to provide up-to-date information on carriage, but it isunclear how the American process has sought to cope with thosecable systems which do not comply with sufficient speed. Thosefour-fifths of systems which complied with requirements forproviding information also provided royalty payments. Payouts
have not yet been made partly because the macro-apportionment
before the courts and partly because the Tribunal has failed

A Canadian licensing scheme is less likely to encounter
difficulties in securing accurate information on cable carriage
because of the much smaller number of systems. In 1978, some
4,000 systems operated in the United States as compared to 463 in
Canada. '5 Nonetheless, a Canadian Act would likely diminish the
likelihood of dispute if it required cable systems to report
their carriage to the pertinent regulatory authority according to
a specific schedule and if royalty generation payments were made
to the regulatory authority rather than directly to claimants.
If the Canadian licensing scheme authorizes allocations o
Parties in addition to or other than broadcasters, it would be
helpful to small potential claimants if procedures of application
“ere simple and inexpensive. It is important
elaimants not be dissuaded from applying by prohibitive cos
application.

Messrs. Keyes and Brunet recommend *he
®°ard be replaced by a Copyright Tribu^ We
esponsibility outside the domain of red

ious Keyes-Brunet
no comment to make on. the ^^^/^egulatory

^mmendations to create new rights o to
ticular instanceauthority in the field of copyright. T” th

hority is called an
rediffusion, whether the regulatory authority additional*PPeal Board or a Tribunal, it will need is enacted.

Sensibilities if a scheme of. saddened at the prospect of

cha® Canadian traditionalists will Ority. Canadian cultural
Ranging the name of the regulatory authori y

retention of
Entity is normally helped most by
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COPYRIGHT AUTHORITY AND COMMUNICATIONS AUTHORITY

between

initial design
implementation.

1 was
which

the Appeal Board
some importance, ,

of their staff, copyright authorities are

policy
does pose a problem of

copyright owners than on
royalties would have on broadcasting performance

responsibilites — --
unlikely to evaluate rediffusion licensing primarily in terms of
broadcasting or cultural objectives. Their assessment of
rediffusion licensing models is more likely to be based on
whether fair compensation is provided to broadcasters and/or

what impact the distribution of

the^nited Kingdon subsequently emulated.

The fact that rediffusion licensing straddles two
sectors, communications and copyright
coordination and compatibility. The problem of compatibility

a authorities responsible for copyright and those
responsible for broadcasting or communication may affect the

- • of a licensing scheme as well as subsequent
As a result of the training, expertise, and

Whether communications authorities or copyright authorities
should be pre-eminent in the design of rediffusion licensing
should depend on the relative importance of compensation as
opposed to broadcasting performance among the priorities of the
Government of Canada. The principle of compensation for use of
broadcast material is important in the American licensing
process, and rightly so, because the U.S. government does not
have to be as concerned as the Canadian government about the
performance of domestic cultural, broadcasting, and entertainment
industries in the face of foreign competition. U.S. cultural
activity is so pre-eminent globally that American culture is
almost world culture.

However, the government of Canada must aid explicitly the
performance of Canadian broadcasting and cultural industries.Broadcasting and program production cannot be treated in the same
whiüh aS apP4a"ces' textües, machine tools or other products
qlobal

tO PrinciPles of international substitution and
indiaenouV «

°f scale* Canada has special needsindigenous programming on account of her spatially diffused
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population and her ethnic, linguistic, and regional differences
Because of her proximity to the American goliath, Canada also hasspecial need for quality indigenous programming in order toencourage the flowering of collective self-esteem.

These needs, traditionally recognized in broadcasting policy
and law, require a pre-eminent role for broadcasting and
communications authorities in the development of rediffusion
icensing. In addition to a licensing scheme designed to achieve

certain broadcasting objectives, a Copyright Act should contain
explicit criteria rooted in broadcasting policy by which
authority to adjust royalty rates is delegated to the Copyright
Appeal Board or its successor Tribunal.

CONCLUSIONS

Enacted in 1976 to take effect in 1978, the United States'
compulsory licensing scheme for rediffusion has followed a

convoluted path. The provisions for the generation of royalties
from cable systems are complex because the formulae imbe e n
the American Copyright Act are complex. The actual process o

allocating royalties to claimants is complex because

authority over allocation was delegated to the Copyrig JTribunal, whose deliberations on this matter have been confu g

and uncertain. The Tribunal did not oblige claimants ^odemonstrate clearly their ownership of copyrig .
allocationTribunal use a formal, replicatable proced^

°* royalties. The Tribunal's decision maki g su^_making tookcharacterized as an informal one in whic_ culture. In the
econd place to the implicit values of A

share of royaltiesTribunal's first major allocation, the Hon s share °se^ed by
Percent, was apportioned to the H^^rVaT^ Although the

Motion Picture Association of
to CBC broadcasts•s. copyright Act assigned substantia 9

iOn, the CBC may in

;J:’ ratio) with respect to royalty genera ,
e end receive a very small royalty

from this
. The first of three major conclusions Oinvolve simple rather
t^pter is that Canadian le9is detailed stipulations Jan complex formulae and should c

qinipie formulae for Y
pl*ce of substantial delegation. Simple
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legislative intent.

_ that the
when administered, will depart greatly from

. -i incation will diminish the likelihood Of
Administrative error. A detailed description of these formula,
i W limitations on the lattitude of the copyright

regulatory authority will reduce the possibility
licensing scheme, v..—

A second conclusion to be drawn from this chapter is that the
Government of Canada should consider exploring fully the extent
to which Canadian interests may have suffered under the U.S.
Tribunal's administration of rediffusion licensing. If Canadian
interests have been harmed and if Parliament is to be asked to
enact a licensing scheme which provides direct payments to
American interests, it may be desirable for Cabinet to retain
authority to make the transmission of royalties to American
interests contingent on a satisfactory resolution of royalty
allocation matters under the U.S. scheme. If the CBC’s expected
share of U.S. royalties does not increase from the current
estimate of approximately $60,000, and if research does
demonstrate that Canadian interests have been treated inequitably
in the U.S. Tribunal’s allocations, it would be possible to
conclude that the U.S. licensing scheme entails discrimination.
On its own, the 4:1 royalty generation ratio is a disincentive
for U.S. cable systems to carry the signals of CBC, the leading
Canadian claimant.

which American non-educat ional broadcasters were held by the

To be fair, a good argument could be made that the small
royalty portion allotted to the CBC reflects the low esteem in

Copyright Royalty Tribunal. The National Association of
Broadcasters, representing a large number of private American
broadcasters, ended up receiving merely 3.25 percent of the total
royalty pool. The small allotment to the CBC may not have
reflected any consious or unconsious American cultural values.
Nonetheless, Canada is by far the largest national customer of

i 5. cultural products marketed globally by American
Ont this basis, Canada has a well deserved claim to

th Pn c
US treatment* If the federal government ever raises with

American* 1
™ent ?he matter of CBC’s treatment under the

erican licensing scheme or if the U.S. government ever raises
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questions about Canadian copyright policy, it may be appropriate
for the Canadian government to broaden discussions to encompass
the larger question of the one-way flow in cultural products.

A third conclusion to be drawn from this chapter is that
rediffusion licensing straddles two policy sectors,
communications and copyright. Because of the importance of
broadcasting to Canada, broadcasting and communications
authorities should be given a considerable role in advising
cabinet on the licensing model to adopt. The new copyright task
force, created by the Department of Communications, may help
provide such an opportunity.



NOTES

1. The Copyright Law Revisions were committed to the Committee
of the Whole, U.S. House of Representatives on September 3,
1976. For most purposes, the revisions in the form of a
new Act took effect on January 1, 1978. Useful descriptions
and discussions appear in U.S. Congress, Report No. 94-1476
and in Melville B. Nimmer, A Preliminary View of the
Copyright Act of 1976: Analysis and Text (New York: Metthew
Bender, 1977). Provisions for compulsory licensing in
rediffusion appear mainly in 17 USC 111 (i.e. section 111 of
Title 17 of the U.S. Code), "Limitations on exclusive rights:
Secondary transmissions."

2. p. 144. Words in parenthesis added.
3. Federal Register 46 (January 5, 1981) 2, p. 897.
4. Federal Register 46 (January 5, 1981) 2, p. 897.
5. Conversations with Roger Wagner, President, bi Associates,

Washington, D.C. in 1979. A July, 1979 CBC submission to the
Tribunal noted that wrong DSE totals had been calculated "in
a number of cases," that CBC stations had been wrongly
classed as "network" instead of "independent" stations "in
some instances," and that about one-fifth (approximately 750)
of cable systems had failed to file under the Act.6. Letter from D.E. Lytle, Director of Corporate Services, CBC
to the Hon. Douglas Coulter, Chairman, Copyright Royalty
Tribunal, p. 2. Emphasis added.
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Sec !®tter fr°m D.E. Lytle, Director Corporate Services CBC
Tribunal, Chairman, Copyright Royalty
Corporate Program Services, CBC, Copyright
(Documentation) (Ottawa: November, 1980).
Lytle to Coulter, p. 5.

Royalty Tribunal

0. Letter from D.E. Lytle, Director
CBC to the Hon. Mary Lou Burg,
Tribunal, 2 July, 1980, pp. 5-7.

11. Copyright in Canada, p. 144.

Corporate Program Services,
Chairman, Copyright Royalty

12. CRTC public announcement, January 22, 1973.
13. In their important study of English-language independent

producers in Canada, Hugh Edmunds et al make the following
observation: "Certain values have been attributed to
independent production. They range from philosophical ones
concerned with the defense of a free society which is
encouraged by many voices having access to the public -voices not filtered through conventional institutions so that
by a ’free flow of information’ an enlightened citizenry can
make the wisest choice from a multitude of alternatives. In

has been claimed that thea more pragmatic vein
independent producer will bring forth new and fresh program
ideas. Through his originality and efficiency learned from
his struggle to survive and prosper, he will develop new
methods of reaching audiences at reduced costs - and do so
with a product which is more attuned to the needs and
interests of the audience. In so doing, he will provide a
platform for our otherwise unrecognized or unexploited
talents and/or resources. Finally, it is assumed that with a
vigorous independent production industry in what is a very

labour intensive business, a much greater scope or
employment will be offered to Canadian craftsmen, technicians
and performing talents. Such a situation would er
greater opportunity for all and allow the best r
rapidly into public view, gaining Internationa g

and export dollars for Canadians^ Hugh «.Edmunds etai, .
Study of the Independent Production Industry (

Qf
Centre for Canadian Communications Studies, Univ y

Windsor, April, 1976), vol. 1, P« 6.
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4. On the role of cabinet in regulation, see Richard J. Schultz
Federalism and the Regulatory Process (Ottawa: Federal-
Provincial Relations Office, 1978), reprinted as an iRpp
publication.

5. According to the Television Factbook, issue no. 48, 3997U.S. systems operated on September 1, 1978. For Canadiandata, see Statistics Canada, Cable Television (1978)
catalogue 56-205. *



CHAPTER 8

Cable Copyright and other Potential Rights
by Conrad Winn

INTRODUCTION

The possibility of copyright liability for the cable
rediffusion of broadcasts is of considerable interest to the
broadcasting industry and to those in government who are
responsible for communications policy. Yet, the form and
substance of a rediffusion right in a new copyright act could
have implications for other rights which might be included in the
forthcoming copyright act, which might be added at a later date,
or which might be included in another new copyright act in a
generation or two. In the past sixty years, technological
developments in broadcasting, computing, telecommunications and
related fields created the need for a panoply of new rights to
preserve order in the marketplace and to protect the rights or
the creators of new intellectual matter. Canada s existing

commitments under the Rome Convention of the Berne Union ^^ludno provision for the protection of sound recordings, broadcasts,

computer programs, and other matter which either did not exis

were not considered important at the time when the

Rome Convention came into force. The pace ° come,innovation is unlikely to decelerate in_ the y hnological
Indeed, because of the anticipated pace’ ikely to haveinnovation in the future, the new copyrigh

d be subjected to
a shorter life-span than the current revision.greater pressure for amendment and funda
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A rediffusion right in the new copyright act should be
constructed so as to exclude undesirable principles or
characteristics which could inadvertently be turned to as
precedents in the consideration of subsequent rights. The
purpose of this brief chapter is to identify desirable principles
or features which should characterize the rediffusion right and
which would also be applicable to other rights which may be
enacted in Canadian law.

SOME PRINCIPLES

Priority for Canadian Matter

Where not explicitly prohibited by treaty, a new act should
provide favourable protection for Canadian matter. In the
particular case of the cablecasting of broadcasts, it is better
to provide no rediffusion right at all than to establish a right
the effect of which is to direct most copyright revenues to U.S.
owners. Depending on the rates of payment established by any
particular compulsory licensing scheme, the international
balance-of-payments loss need not be huge with respect to any
particular matter. But, if all new rights were extended to
foreign matter, the accumulated deficit could be substantial.
Furthermore, when protection is extended to foreign matter or
when protection is structured so that foreign copyright owners
are the major beneficiaries, a precedent is established for the
structure of payments in successive new rights.

Social Objectives

modern

the
is

Chapter 4, Some Economic Issues, argues at length that
societies may, do, and should define property rights in terms of
the just and fair claims of affected parties and in terms of the
needs of society for certain kinds of economic activity. If the
much ballyhooed information age is truly amidst us,
production, distribution and consumption of informationrapidly becoming central not only to the flourishing of modern
eciioifîi Sy8îimS also to the development of * -
economies. Almost by definition, copyright is a policy
information imP°rtance to governments operating in the

to aivp attAn?ÎÀ T° ïake the most of copyright, governments needt give attention to how copyright can be structured to encourage
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the production of
products considered
economic and political systems.

the specific information and communicationsimportant for the functioning of national

The fact that copyright is largely concerned with the rights
of artistic and other creative personnel does not diminish the
ability of government to employ copyright for national policypurposes. In Copyright in Canada, Keyes-Brunet observe that "a
Copyright Act is concerned primarily with creators" and that
"creators' rights [should] be the norm in a revision of copyright
legislation.* (p. iii). However, the principle that creators'
rights are central does not by itself delimit in a precise way
what these rights should be and who should receive them. For
example, Keyes-Brunet do not propose a right for American
broadcasters whose broadcasts are rediffused in Canada. Nor do
they propose a right for writers, composers and other creators
whose copyright work is rediffused in Canada or abroad.
Keyes-Brunet propose a right for Canadian broadcasters only and
only for the rediffusion "of their Canadian broadcasts." Hence,
the commitment of Keyes-Brunet to the primacy of creators' rights
does not lead inexorably to enacting equal rights for all
creators irrespective of functional role or of nationality.

copyrightinternational
originating in the

The
United

the

clause"
acquiredU.S. Chase

permissable

was
the
The

The Keyes-Brunet proposal to grant a rediffusion right to
illustrates the potential flexibility of

States had not
Berne Copyright Union.

Canadian broadcasters — .
copyright law and its ability to achieve objectives for society
which are broader in nature than merely protecting the rights of
creators. According to the well known convention/non-convention-- ’ - • the flexibility of Canadian

Act of 1891.
because the

obligations of membership in cne ‘ n 1982 partly
U.S. Congress is expected to let VÆÆbecause of some desire by some U.S. off required certain
to join the Berne Union. The clause it f has require

works to be printed in the Un^ed S a
effect of the clause was

protection from the Act. The 1PduS^r .. q printing concerns,
to provide a strong continuing boost to U.S. printing

distinction credited to Keyes-Brunet, 1— -
governments is greatest in the case of modern technologie

which Canada has not incurred international
obligations. One of the best known examples
copyright law is the "manufacturing clause" c ‘ “

- — - "manufacturing
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To return to the matter of a rediffusion right for Canada,
the federal government could single out certain kinds of creators
for special protection. Which categories of creators receive the
greatest protection ought to depend on the social objectives of
government rather than merely on abstract principles of copyright
law. This principle of social objectives should be encompassed
in a rediffusion right and in other new rights.

Substantial Benefits

Because the enactment of new laws and the creation of
judicial or quasi-judicial tasks and institutions are costly,
they should only be undertaken when the recipients of copyright
protection do receive significant financial or non-financial
benefits. In the particular case at issue, the introduction of a
right to rediffuse would make sense if broadcasters and/or
program copyright owners received substantial benefits in the
form of meaningful rediffusion right payments and/or in the form
of non-simultaneous program substitution.

Allocative Simplicity

All legislation, copyright law included, receives its
greatest public credence and legitimacy when it is simple rather
than complex. in legislation prescribing the allocation of
resources, simplicity reduces the likelihood of complex, costly,
protracted, and disheartening dispute among claimants. The
provision of a rediffusion right should identify clearly the
contributors and recipients of copyright payments and should,where possible, provide simple formulas on which payments are tobe calculated. The categories or classes of contributors andrecipients should be kept small in number.

Allocative Validity

ooovrioht ?he,.formulas used to collect and allocate
data bases enta11 the use of reliable and valid
are less survey or »>arketing research-type data
thought’ necessarv to” a,ccountin9 data. For example, if it were
companies accordino to

coPyright payments made by cablecompanies according to their market sizes, it would be easier to
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establish with certainty the number of subscribers served hv ,cable company than the number of viewers of a aiven chan™?7cable. Establishing the number of vTewVs by Vhanneîsurvey or market research. However, it is neither cost-effectivenor in the economic interest of survey or market firms to achievethe high response rates in surveys necessary to establish marketbehaviour with great certainty. Furthermore, small markets arenot often treated to survey analysis.

Survey or market data may be theoretically more appropriate
as an indicator of the benefits received by a cable company as a
result of carrying a given broadcaster’s signal and therefore as
an indicator of the copyright payments the cable company should
make. But, the number of subscribers served by a cable company
or other accounting-type data should be used instead because
accounting data are less subject to interpretation and dispute.

Administrative and Adjudicative Simplicity

As a further corollary, any provision for the administration
of payments, for changing the level of payments to take into
account inflation, or for the resolution of disputes over payment
should be simple. Normally, new regulatory bodies should not be
created. Instead, new tasks should be assigned to existing
bodies.

Foreign Policy Consistency

In Canada’s bilateral relations with the United States, it is
dispute whereimportant to distinguish a

strongly asserts
interest from a

American interest

the U.S. government
American nationala view which flows from___ „ dispute where the U.S. government strongly

asserts a view as a result of the influence exerted by a dynamic
group. Where a fundamental American interest

is at stake, for example with respect to energy or water,

Canadian policy need not be consistent but can instead re ec
the specific importance Canada attaches to every item un er
negotiation. Where fundamental American interests are involved,

bargaining between the two countries is likely to ave a

pragmatic quid pro quo flavour. The United Sta es
rrinpPde

achieve certain objectives while being prepared to concede
others.
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However, where the U.S. government strongly asserts a view as
a result of pressure group influence, U.S. bargaining behaviour
will reflect not just a concern to achieve certain objectives,
but it will also reflect a concern to placate the domestic
interest group. In such circumstances, a vascillating,
inconsistent, or nonassertive Canadian stance may be interpreted
as evidence that Canada is highly amenable to American pressure.
Indeed, the domestic American pressure group may be motivated to
increase its demands that the U.S. raise the stakes in bilateral
negotiations. Where the Canadian government fails to follow a
consistent and strong path, the U.S. government may find it
difficult to explain to its domestic interest groups that Canada
is firm and cannot be moved by the threat or exercise of American
power. On the contrary, a bargaining loss for the United States
is likely to be seen as a failure of skill or of nerve rather
than as evidence of Canadian commitment.

Generally, copyright and other broadcasting and cultural
matters are not of absolutely vital importance to the United
States, but they are of great interest to dynamic interest groups
such as border broadcasters. When small countries negotiate with
large countries, they often find it effective to adopt a posture
of gradually increasing assertiveness. If the assertiveness of
the weak country is sufficiently strong, the large country is
obliged to calculate rationally whether any given item in dispute
is really of vital national interest.

Where a genuinely vital U.S. national interest is involved, a
small country negotiating with the United States may adopt a
flexible stance, including compromise, vascillation, and/or
retreat. However, in the case of copyright, culture, and other
issues which are salient but not necessarily vital to the United
States, vascillation or compromise may invite interested American
groups to redouble their pressure on their government.

CONCLUSION
This chapter began by suggesting that the anticipated pace of

change may create demands for new kinds of rights
futur®. If indeed technological complexity and copyrightcomplexity are linked, it would be a reasonable guess that the
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forthcoming copyright act will be revised in less than the 60years’ time it has taken to revise the current Act. At aminimum, rapid technological change will require a number ofamendments in the years to come.

The fact that copyright law is an ongoing process means that
care should be taken with respect to the principles and practices
embodied in new rights. Seven principles governing copyright
policy and bilateral Canada-U.S. cultural relations were
suggested. (a) Where not prohibited by treaty obligations, the
benefits of copyright protection should be directed mainly or
solely to Canadian matter. (b) Benefits should be determined
not only in terms of the just claims of interested parties but in
terms of the needs of society for incentives to produce certain
kinds of information or communications products. (c) Rights
should only be introduced if they entail meaningful financial
and/or nonfinancial benefits. (d) The contributors and
recipients of copyright benefits should be identified clearly and
allocative formulas in compulsory licensing should be clearly
and simply stated. (e) Allocative formulas should require the
use of relatively incontestable data bases such as accounting
data rather than survey or market research data. (f)
Administrative and adjudicative mechanisms should be simple and
should be assigned to existing rather than new regulatory
bodies. (g) For reasons which are explored in the text, it may
be effective for Canada to adopt a strong and unwavering policy
with respect to the enhancement of its culture by means of

copyright and other instruments. inconsistency or vascillation
entails a risk of motivating domestic American interests such as
border broadcasters to redouble their efforts to ge e . .
government to raise the stakes in bilateral negotia ions

culture.



CHAPTER 9

Alternatives to Copyright

by Conrad IVinn

INTRODUCTION

Whenever a government must consider introducing major new
legislation, it needs to explore the strengths and weaknesses of
alternative instruments for achieving the same objectives.
Governments may possess many alternative means of seeking to
achieve any given policy objective. Copyright is not the only
instrument available to government for improving the economic
position of creators. Income tax policy, grants-in-aid, low
interest loans, regulation, corporate tax policy, usage and
import quotas, tariffs, purchasing policies and other instruments
can all be structured so as to reduce the operating costs of
creators, reduce their competition and increase their markets, or
increase their pre- and/or post-tax revenues.

A system of excise taxes could be modelled imperfectly on
compulsory licensing in copyright. Thus, excise tax revenue
could be generated from cable systems and allocated to creators
in a fashion similar but not identical to the Keyes-Brunet or
Economic Council proposals. An excise tax system and a copyright
royalty allocation system could be very similar with respect to
allocation. For example, funds from an excise tax pool could be
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allocated to Canadian broadcasters only (Keyes-Brunet) or tononcommercial broadcasters (Economic Council). Howeverexcise tax system could not generate payments from the normalrevenue of cable systems, as is the case with copyrightroyalties, but would be imposed on top of normal revenue.
Economic protectionism is a frequent motive for countries toestablish "rights" in administrative law or legislation outside acopyright act. Iceland, Norway, Sweden, Finland, Denmark, New

Zealand, and Australia all established public lending rights
outside copyright law. In Denmark and New Zealand, royalties are
paid to nationals on the basis of the number of their books held
by certain libraries, in Sweden, royalties to native authors are
paid partly on the basis of the volume of actual library
loans. ' Article (4) 1 of the Rome Text of the Berne Convention
for the Protection of Literary and Artistic Works requires that
nationals of Berne countries receive those rights in Convention
works which the domestic legislation of any Berne country "may
hereafter grant to natives." Since literary works are protected
by the Convention, Convention countries would be obliged to
provide protection for authors from all Berne countries if a
public lending right were encompassed in copyright law.

bypassed GATT strictures
domestic industries.

of broadcasts, it is not ?ecessary for

a rediffusion right outside copyright
a reuinu to Canadian

In the particular case
legal reasons to establish
law in order to limit the benefits P broadcasts are not
broadcasts. As Keyes-Brunet have sho ,

so that
Protected by the conventions to whic broadcasts if this
Canada could Protect Canadian and African
were desirable. The United States y

Establishing a public lending right outside copyright law
might be viewed as a sleight of hand which transgresses the
spirit of the Berne Union and of the closely related Universal
Copyright Convention. Some Berne member countries may

conceivably make an issue of this practice at some future date.

However, in substance the provision of a public lending g

outside copyright law is not too different /rom many of less

visible but no less effective ways in which GATT c°^ntrie fagainst discriminating m favour or
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broadcasting and copyright interests would not have a strong
basis in copyright law for opposing a protectionist Canadian
rediffusion right.2

However, international law may be a less important motivating
factor than attitudes and expectations grounded in the fact that
the American rediffusion licensing scheme offers some protection
to some copyright material in Canadian broadcasts. Furthermore,
this protection may be viewed as equitable or even generous. The
current implementation of the American licensing scheme accords a
certain salience to rediffusion licensing with the result that
any attempt by Canada to provide rights for Canadian broadcasts
outside copyright law is not likely to go un-noticed. In several
sectors of a national economy other than broadcasting,
governments can resort to obscure or low-key policy instruments
in order to diminish the likelihood of foreign reaction to
protectionist actions. But, in broadcasting almost all policy
instruments are salient. The large financial interest of
American border broadcasters in their Canadian markets requires
them to be sensitive to the slightest shifts in Canadian
government policy.

In principle, the federal government could implement a kind
of Keyes-Brunet scheme by means of an excise tax on cable
systems, the proceeds of which would be distributed to Canadian
broadcasters. in practice, adopting an ostensibly low-key
instrument such as the excise tax instead of copyright may invite
even stronger protest from border broadcasters by suggesting a
mentality of fearfulness.

The likelihood of a strong American reaction to a
Keyes-Brunet-type proposal could have been reduced had Canada
adopted a compulsory licensing scheme for rediffusion before the
United States did. Had a Canadian scheme been introduced first,
the American government and the American entertainment industry
would not have had expectations for favourable treatment which
they must now have as a result of the ostensibly equitabletreatment given Canadian signals under the new U.S. Copyright

If it
government

is a priority of the government to minimize U.S.
pressure to accommodate the interests of U.S. border
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broadcasters and the American entertainment induqtrv mgeneral posture and strategy to adopt Is one of fïrm^cons^tenî'unwavering» and slowly increasing assertiveness. As suggested kchapter 6, inconsistency or weak assertiveness in the’face ofAmerican pressure may invite greater pressure.

To conclude to this point, one of the primary motivations forcountries to provide rights outside copyright law is to bypasstheir legal obligations to grant egual protection to Bernenationals under the Berne Convention. But, this tactic haslimited merit in the case under examination because Canadaanyhow has legal freedom to limit a rediffusion to Canadian
broadcasts (Keyes-Brunet). Furthermore, broadcasting is too
salient a subject area for it to matter greatly whether
ostensibly low-key instruments such as the excise tax are used in
place of high profile copyright law.

The remainder of this chapter will consider the comparative
merit of copyright, particularly in the shape of a compulsory or
statutory license, from the perspective of the following issues:
intrinsic characteristics of copyright; exclusive rights to
programs; payments by users; compensation to creators;
encouraging certain kinds of creativity; and whether alternatives
to copyright should properly be viewed as substitutes or
supplements.

INTRINSIC CHARACTERISTICS OF COPYRIGHT

CopyrightCopyright law has at least two intrinsic characteristics that
tend to distinguish it from other instruments of policy: (a)

copyright is the customary instrument for generating payments
from users and for allocating these payments or royalties to

creators, and (b) copyright laws are normally revised or replace

less frequently than many other instruments.

In the advanced industrial democracies,
customary method of generating payments from user

creators
works and of allocating these payments or 3 * materially
The continuing existence of parliamentary nt are easily
helped when the activities and functions of
understood by major participants m the p P
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as if possible, the mass public. When the activities of
Government are understood and perceived to be meaningful, they
are more likely to be looked upon as effective and legitimate.
For these reasons, protecting the economic interests of
broadcasters and/or copyright owners in their rediffused programs
should be assigned to copyright law rather than to some other
instrument unless strong empirical evidence suggests that Canada
would reap significant benefits from the use of an instrument
other than copyright.

In addition to being the customary instrument for the
generation and allocation of royalties, copyright is also
distinguished by the fact that it is normally revised
infrequently. Hence, if a copyright act is designed well,
copyright becomes a relatively cost-effective instrument,
entailing fewer decision-making costs than other more frequently
revised instruments. The current Act will have probably lasted
at least three generations before it is replaced. The long
duration of copyright law provides interested parties with
considerable stability in planning. They know what their
financial losses and gains will be over an extended period. This
is an important advantage to firms, which often do not like to
make investment decisions on the basis of, say, tax policy, which
could change with changing governments. A related advantage
deriving from the duration and persistence of copyright law may
be that interested parties can be discouraged from seeking change
motivated by trivial considerations. Governments may be less
subject to pressure for change, particularly from foreign
governments, than would be the case for schemes established under
regulatory authority or administrative law.

PROGRAM EXCLUSIVITY

Though Canadian broadcasters

We were asked to
resolve the apparent

consider "the potential of copyright law to
problem between cable rediffusion of U.S. TV

signals and the protection of exclusive broadcast rights
Purchased by Canadian stations." vauauxcl„ostensibly purchase the exclusive legal rights to diffuse in

certain programs created in the United States, they are
Rpnnnda »•ancm4 4 ~ j _ . _

_ * _ rights as a result of thesecondary transmission into Canada of the same programs when
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broadcast on U.S. border stations carried by Canadian cable
systems, whether or not any action should be taken to strengthen
operationally the normally exclusive rights purchased by Canadian
broadcasters is left to the concluding chapter of this report.
But, if any Canadian government action should be taken, it is
worth contemplating whether the best instrument is copyright law
or, say, CRTC regulation.

Current CRTC policy authorizes simultaneous program
substitution. Under this practice, whenever a U.S. signal and a
Canadian signal rediffused on a cable system carry the same U.S.
origin program at the same time, the cable system is authorized
to substitute the Canadian version including advertising on the
American channel. In principle, the CRTC policy of simultaneous
program substitution could be extended to include non¬
simultaneous substitution or deletion. Substitution could take
place when the program is broadcast first by the Canadian station
while deletion could take effect when the program is broadcast
first by the American station.

However, copyright law would be a more appropriate instrument
than CRTC regulation because program deletion and/or substitution
entail the protection of formal legal rights to the fruits o
creativity, which are ancient in their origin.4
be especially desirable from the perspective of Canada-U.S.
relations because the protection of copyright is a p P
commerce which the American government f°uld ™n<;ider the
appreciate. The Government of Canada might eve

ution or
Possibility of extending provisions for P^ramjubsjitution or

deletion Jo broadcasts if fused
If copyright law recognized the existen

hroadcast rights were
eights in programs and if these ^egi bfche substitution or
Protected by a provision to authori .. regions, the
deletion of programs rediffused acros

d sts might not be
deletion or substitution of America mainl protectionist or
viewed by the United States governmen __rsDective of American
nationalist in intent. From e pe

CRTC regulation to
Perceptions of Canadian ^.b10"9' . ,_n £S not highly desirable
achieve program substitution/de concerned to enhance Canadian
because the CRTC is viewed as rights.
Program content than to protect g
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PAYMENTS BY USERS

As suggested at the outset of this chapter, copyright is not
the only possible mechanism for extracting payments from cable
systems. In principle, cable systems could be required to pay
special rates of income tax. A special excise tax could be
imposed. However, neither special income tax rates nor special
excise taxes would reflect fully the motivating purpose behind
considering a licensing scheme, namely to uphold in broadcast
rediffusion the general principle that users pay for the
opportunity to use material created by others. Copyright law
does reflect this general principle.

COMPENSATION TO CREATORS

Much the same argument can be applied to the question of
compensation as to the issue of requiring payment for use.
Creators — broadcasters and/or the owners of specific rights in
programs — could be compensated for the rediffusion of their
programs by means of the revenue from an excise tax pool created
from contributions by cable sytems, by grants from the federal
government or its agencies, by corporate income tax provisions,
or by other means. A system of grants would not be a close
analogue of copyright law because the allocation of grants
ntails an element of administrative discretion. An excise tax
istribution scheme could be designed so as to be structurally
imilar to virtually any compulsory licensing scheme under

copyright law. However, by its nature, copyright reflects best
the principle of obligation which is one of the motivations for
considering a rediffusion licensing scheme.

By its nature, copyright also reflects well the principle
that the consumption of certain collectively valued goods and
services should be encouraged. Because copyright law provides
rewards to producers for certain specific patterns of consumption
by the public, it may have different cultural consequences from
those of other instruments of government. For example, grants
and subsidies may stimulate the production of cultural goods and
may reward competent applicants for assistance. But, grants and
ubsidies do not normally reward producers according to how

widely their cultural goods have been consumed.
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Encouraging consumption is vital to cultural and broadcasting
policy for two reasons. First, Canadian creators contribute toCanadian culture and identity to the extent that their work isexposed to the Canadian public. This is not to suggest that
artists who are appreciated by elite segments are less valuable
than artists who appeal to the mass public. But, highbrow
artists or creators who are admired by large portions of elite
segments do more for Canadian culture than those who are unknown
while popular artists contribute more to identity if they are
indeed popular than if they are not. Secondly, artists,
creators, and entrepreneurs who have demonstrated some success in
Canadian markets are more likely to achieve substantial success
in Canadian and international markets than artists, creators, and
entrepreneurs who provide no evidence of previous marketability.
Copyright is more effective and efficient than government
subsidies and other devices as a means of channelling capital to
artists, creators, and entrepreneurs who have achieved success
and are likely to repeat it. Because of the high cost of
technology, distribution, and marketing in the modern cultural
industries, increased capital is a vital, albeit insufficient,
condition for the flowering of Canadian culture.

ENCOURAGING CERTAIN KINDS OF CREATIVITY

Whether copyright is the best instrument for encouraging
financially the production of certain kinds of programming de¬
pends to some extent on the type of programming to be encouraged.
Two types concern us: Canadian programming, and independently
produced programming irrespective of whether it is Canadian.

From the perspective of foreign policy, copyright
been an effective instrument for encouraging Canadian Pro^a^J^
along the lines of the Keyes-Brunet proposal if new Cana

legislation had been adopted before the 9he United1976. However, as suggested earlier in this r po ,
under

States may well expect its own broadcasts to e P
dcasts are

compulsory licensing in Canada becau^ ana^ of Canada wishes
now protected under U.S. law. If the Gov

lti being paid to
o exclude completely

broadcasts, it^might be wise to opt
owners of rights in American broadcasts, it mig

for an instrument other than copyright.
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Coovriqht can be an effective instrument for rewarding and
therefore for encouraging independent producers of television
programming. Independent producers could be granted higher rates
of royalty allocation per broadcast-hour than broadcasters under
a scheme of compulsory licensing. The concluding chapter of this
report considers the possibility of adopting the proposal made by
the Economic Council of Canada in 1971 to protect non-commercial
broadcasts. The concluding chapter considers the possibility of
amending the Economic Council’s proposal so as to authorize
royalty payments to the independent producers of programs carried
by non-commercial broadcasters in addition to and aside from the
payments made to these broadcasters.

Because of the large proportion of non-commercial broadcasts
which are Canadian and because this proportion will grow as the
CBC discontinues advertising, the Economic Council's proposal
would not entail an enormous external drain in royalties.
Furthermore, the payment of royalties to independent producers of
programs broadcast by American non-commercial stations (PBS)
could be restricted to only those programs made by independent
U.S. producers. The non-American independent producers of
programs broadcast by PBS could be subsequently encompassed as a
result of bilateral agreements between Canada and various other
countries. Furthermore, insofar as PBS stations purchase many of
their programs from foreign production houses closely linked to
foreign broadcasters, the Government of Canada could consider
defining independent producers in terms of independence from any
broadcaster and not just from the specific broadcaster diffusing
the program.

If Parliament adopts the Economic Council's proposal in the
form described in our concluding chapter, some specific thought
might be given to achieving a bilateral agreement with Great
Britain. Because of the volume of British productions shown by
non-commercial American and Canadian stations, independent
British producers could stand to gain meaningful royalties. A
bilateral agreement with Britain would necessarily require that
Canadian broadcasts receive some form of copyright protection in

It would also be desirable for such an agreement to
relieve the stringent impediment to the use of Canadian programson British television as a result of Britain's broadcast quota.
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SUBSTITUTES OR SUPPLEMENTS
T° this Point in the chapter, excise taxes, governmentgrants, and other instruments of policy have been treated as ifthey were potential substitutes for a rediffusion right incopyright law. However, the very idea of substitutionability orinter-changeability rests on two questionable assumptions:

first, that policy instruments produce easily known and predicted
outcomes; and secondly, that Canada's cultural and broadcasting
objectives can be achieved by the use of one instrument — or at
least a very few — rather than by many.

A noteworthy example of the need to employ many instruments
to achieve an important policy objective is the federal
government's quest to improve the socio-economic conditions of
lower income people. This redistributive objective has entailed
the use of income taxation, federal-provincial grants for health
care, family allowances, support for public transportation, and
so forth. Certain objectives of government require the use of
many different instruments because of the significance and size
of the objective and because given instruments do not always
produce anticipated outcomes. For example, when family
allowances were first introduced, they were justified by their
proponents as support for lower income families while they were
condemned by critics as undeserved support to the indolent and
profligate. Yet, until family allowances were encompassed by
income taxation many years later, family allowances were not

redistributive in their effect. As tax-free income, they were
worth more to the rich than to the poor.

Redistributive policy is vital to the integrity
political system because of its role in keeping

from different income strata. Likewise, cultural and

œXlS :S:
few of the instruments reviewed in this chapter.
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CONCLUSIONS

The central thesis of this chapter is that copyright law is
not the only instrument which can be used to protect exclusive
program rights, to compensate the owners of broadcast programs,
or to achieve certain other related objectives. However, when
copyright law is compared to excise taxes, CRTC regulation and
other instruments, singly or in combination, copyright emerges as
the most appropriate instrument.

The main reason for many countries to resort to analogues of
copyright rather than to copyright itself is to avoid extending
certain rights and benefits to non-nationals. The Berne
Convention for the Protection of Literary and Artistic Works and
the Universal Copyright Convention assure certain common rights
to the citizens of all member countries with respect to certain
works. Almost all those countries which provide a public lending
right do so outside the framework of copyright law with the
result that royalties need only be paid to nationals. However,
as Keyes-Brunet have shown, broadcasts are not protected by the
Conventions to which Canada has acceded so that Canada is legally
free, even within copyright law, to protect only Canadian
broadcasts. Furthermore, broadcasting is too salient a subject
matter for it to matter greatly for Canada-U.S. relations whether
Parliament sought to favour Canadian broadcasts by using a
low-key instrument such as excise taxes or high profile copyright
law.

For each of several specific policy objectives considered in
this chapter, copyright emerged as the most suitable instrument.
For example, payments could be allocated to the owners of rights
in programs from a revenue pool created from an excise tax on
cable systems in a manner analogous to that of a compulsory
licensing scheme in copyright. However, excise taxes would not
generate income from cable system revenue so that an excise tax
scheme would reflect less well than a copyright scheme the
principle that users should pay.

To offer another example, CRTC regulation could continue to
be the main instrument for protecting the interests of those whoown the Canadian rights to programs created in the United
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The CRTC'sStates.
could be enlarged
deletion.

Finally, it is

CRTC, whose motives
and protectionist.

However,
law to achieve this

...... -, . important to recognize that the riaht tnrediffuse is only one of several broadcast rights which require„ e protection of Parliament. Keyes-Brunet recommend that theoriginating broadcasting organization" of -Canadian broadcasts"oe granted:

Sillasperspective of Canada-U.s. relations. The united £rom
more prepared to see program .ubsuVionX^

than if it emerged "from^thecould be perceived to be solely nationalistic

disinterested attempt to protect economicfrom copyright law C ‘‘

a) the right to record the sounds and/or images
broadcast;

b) the right to use such a recording for:
(i) broadcasting or diffusing
(ii) causing the broadcast to be heard or seen

in public
c) the right to rebroadcast the broadcast.5

The technological revolution associated with the development
of the videodisc may bring about some enormous changes in the
ways in which broadcasts will be used. The dramatic cost
reductions associated with videodiscs suggest the possibility of
enormous new secondary markets for broadcasts. For certain kinds
of broadcasts, the videodisc market might compete in size with
the secondary transmission or cable market. Even if many of the
extravagant predictions of videodisc growth fail to materialize,
the Government of Canada may need to consider establishing a
licensing scheme specifically geared to the videodisc industry.
Since the protection of broadcasts may require enumerating
several specific rights and may also require separate compulsory
licensing schemes for rediffusion and for videodisc, an
equitable, organized, and non-chaotic solution requires such
protection to be located within copyright law.



NOTES

1. Copyright in Canada is a very useful source of information on
copyright practices in other national jurisdictions. On the
public lending right, see pp. 118-23.

2. See the Canadian Bar Association brief to Consumer and
Corporate Affairs, filed Nov. 30, 1979, pp. 7-13 and James
Lahore, Copyright (Sydney, Australia: Butterworths, 1977).
Former Counsellor to the World intellectual Property
Organization, Lahore observes categorically that "neither the
Berne Convention nor the Universal Copyright Convention
recognized a copyright in television and sound broadcasts."
(p. 15).

3. For a discussion of the apparently inequitable treatment
given Canadian interests under the U.S. Copyright Royalty
Tribunal’s administration of rediffussion licensing, see,
above, chapter 7, Administrative and Regulatory Issues.

4. On the origin of copyright in early Jewish and in Roman law,
see Edward J. Ploman and L. Clark Hamilton, Copyright
(London: Routledge & Kegan Paul, 1980), pp. 6-8.

5. Copyright in Canada, p 107.



CHAPTER 10

Conclusions and Recommendations
by Robert E. Babe and Conrad Winn

CONCLUSIONS
This study was commissioned by the Department of

Communications to assess, from the point of view of Canadian
communications policy, the pros and cons of the Keyes-Brunet
proposals for institution of a rediffusion right in Canadian
broadcasts of Canadian program material, and to suggest
alternative policies. In the process of undertaking these
responsibilities, the consultants have also had to come to grips
with the question of whether copyright per se is a suitable and
appropriate tool through which to pursue communications policy,
the specific recommendations of Keyes and Brunet aside.

Property; in these respects copyright
aspects of property law.

system of legal rights to
is no different from other

Copyright, by structuring the right to reproduce or perform
individual creations, constitutes both a means of securing reward
to creators for previous production and also an inducement to

further creative activity. All forms of economic ac^Y*^;
bourse, are undertaken only within a

By Canadian communications policy,
certain types of cultural activity,
creations, are to receive greater

we understand in part that
namely Canadian cultural
stimulation, reward and
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«-han at oresent the case. Insofar as the system of
copyright helps structure markets and incentives for all cultural
creations, it is apparent that copyright is certainly a suitable
mechanism whereby communications goals can be pursued.

CoDvriuht law can be employed to determine not only how much
cable systems must pay for the opportunity to rediffuse
broadcasts but also how these royalties should be apportioned
among contending interests. Indeed, it is vital for Canadian
broadcasting and cultural policy to consider to which group or
groups and in what proportion royalties should be distributed.
The apportionment of this income will help determine what types
of television productions, and in what quantities, will be
undertaken in Canada in the future.

As was developed at length in Chapter 3, the present system
of property in Canadian broadcasting (which includes copyright
law) induces inadequate performance in light of the magnitude of
the financial resources at the disposal of the industries
concerned. Both the private sector of Canadian television
broadcasting and the cable television industry are enormously
profitable, but the private sector of the Canadian program
production industry remains highly underdeveloped. The entities
in Canada that have contributed substantively to the Canadian
content obligations articulated in the Broadcasting Act are to be
found in the public sector, but if given the opportunity, it is
conceivable that independent producers too would contribute.

Under the current system of property, it is permissible for
cable television companies to distribute, without compensation to
copyright holders, programs being aired simultaneously by
over-the-air broadcasters and to collect a fee from subscribing
households for so doing. Furthermore, cable companies are free

*5°^ raarJ5et exclusivity of program rights purchased by
local stations through their importation of distant signals,

instances where local and distant stations
T. ^fusing identical programming; this latter

copyright law ?»MibUtable tO CRTC regulation, however, not
for sibseauent companies are not authorized. _to_. videotex
the absense of conw-VV01* °r °therwise television programmingtne absense of contracting wlth the rights' holder. Regulatory
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policy (as opposed to copyright legislation) prohibits cable
companies from stripping the commercial content from broadcasts
and substituting their own commercial messages. However, it
appears that current copyright law (in the absence of regulatory
prohibition) does not preclude such commercial deletion and
substitution.

For a number of reasons - lack of copyright liability,
monopoly status, absence of profit regulation, as well as public
popularity - cable operations are highly profitable. We estimate
pre-tax earnings accruing to the industry over and above the cost
of attracting new investment funds to have been $20 million in
1977 and $29 million in 1978. As new services are added, as
penetration increases, and as more rate increases are approved,
cable industry profitability could well increase substantially
over the long-term.

With regard to private television broadcasting it was noted
that market forces, as given by the current system of property,
do not work towards the fulfillment of the objects contained in
the Broadcasting Act. Irrespective of whether one looks at
diversity in program offerings, scheduling practices, employment,
audience statistics, or program procurement practices, the
conclusion stands out that public broadcasting remains the most
effective way of pursuing the Canadian content goals set for
broadcasting.

of
companies

undertakings).

Due to
accessing

market foreclosure, Canada is largely deprived of
independent production

We noted in some detail two fusion.È Keyes-Brunet
copyright liability for b\,oad/^ right" whereby copyright
recommended invocation of a reair

the creative talents .
na

es. In the absence of fundamental industry restructurig^,
it is unlikely that the private sector of Aqain?
broadcasting can be induced to remedy this de

independent
the most promising solution lies na undertakings,
productions by the CBC and Æ(As a matter of principle, however, th

Drivate sector
independent productions on CTV and other private
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protection

TheCEconomic Council of Canada recommended that cable copyright
liability ’ be invoked" in instances where non-commercial
programming is rediffused, and where commercial deletion and
substitution is carried out m the case of commercial
programming. Neither the Keyes-Brunet nor the Economic Council
recommendations addressed the issue of exclusivity of program
rights in the face of cable importation of distant signals, an
issue which was a major concern of the Clyne Committee.

A distinguishing feature of the Keyes-Brunet position is that
copyright payments for rediffusion would not be made to U.S.
interests. Restricting the outflow of royalties may be desirable
from the perspective of a narrow, short-term notion of Canadian
self-interest. Depriving the U.S. cultural sector of revenue
from rediffusion in Canada may have a certain practical
justification because Canada is already a large supplier of
royalties to the United States and because not all of these
royalty transfers result from the free and unhindered flow of
cultural goods across the border. The longstanding
"manufacturing clause" in U.S. copyright law is one of the better
known examples of efforts to impede the free flow of cultural
trade in order to give advantage to American enterprises.
However, an analysis of the issue which is rooted in ethics and
morality might conclude that Canada ought nonetheless to
recognize in law U.S. copyright interest.

The prime reason cable companies have been so successful
rediffusi°n of American television signals,

justification to the argument thatcompensation should be paid. Furthermore, although Keyes and
treaty obligations that Canada‘s international copyright
non V d not specifically encompass broadcasting/non-discr imination as to country or origin is a predominantpolicyehasf traditional^ COpyri^ht treaties. Canadian foreign

orde^n^fa^ itself with the development of
complexities and differenced^ community. Given these
couXd be taken with respect
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true interest to exclude Amerian enterprises in whole or in Dart
from the benefits provided by a rediffusion right in Canadianlaw.

Apart from moral questions and international principles, one
may further ask if the Keyes-Brunet proposal is the mostefficacious method for making the most of Canada's special
relationship with the United States. The United States now has
in place a copyright system which in principle treats copyright
material in rediffused Canadian broadcasts in much the same
manner as equivalent American material. Two years after the
publication of Copyright in Canada, the Canadian Broadcasting
Corporation became a claimant under the U.S. system. Although
CBC Radio has been assigned no royalties and although CBC
Television's anticipated royalties are a small portion of what it
had reason to expect, the Corporation does nonetheless anticipate

American copyright system
discriminated

oftendetails are the in

Canadian
overlooked

of
issue

law.
other aspects of life, a
substantially more than a good

or are poorly

receiving some royalties. To the untrained eye, the American law

strongly against interests, but

may look eminently reasonable and fair while the Keyes-Brunet
proposal, in its simplicity, may seem discriminatory. Chapter 7,
above, on Administrative and Regulatory Issues, suggested that
the administrative details of the 1 ’ —

Canadian law might become a
rather than the in practice

in international diplomacy as in
good offence is often worth

defence.

administrative —understood. If the Keyes-Brunet proposal were enacted
principle discrimination
contentious bilateral
discrimination of U.S.
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In our view, the Economic Council proposal is advantageous
insofar as it is non-discriminatory, it is relatively
unprovocative in foreign relations, and most rediffusion
royalties would remain in Canada. Nonetheless, there is an even
more fundamental question to consider, namely the objectives of
Canadian communications policy.

Keyes-Brunet propose that copyright payments be made to
broadcasters, both commercial and non-commercial. For any given
program broadcast on television and rediffused by cable, there
are normally many different owners of copyright material. The
American rediffusion experience suggests that uncertainty,
conflict, and litigation may increase substantially as a result
of an increase in the number and types of claimants authorized in
copyright legislation- The Keyes-Brunet proposal to grant a
rediffusion right only to broadcasters is not unreasonable.

However, the idea of requiring that payments be made to
commercial as well as to non-commercial broadcasters may be
ineffective from the point of view of Canadian communications
policy. Payments to commercial broadcasters will induce more and
better Canadian programming only to the extent that such funds
are actually devoted to program production. It would be
difficult to ensure that such funds were used for this purpose
unless a fundamental restructuring of private television
broadcasting took place. In Chapter 3, Property Rights in
Broadcasting, we noted the continuing co-existence of
supranormal profits in private Canadian television broadcasting
and underdevelopment in private sector program production.

The Economic Council of Canada’s distinction between
commercial and non-commercial television is useful because it

realities of different patterns of behaviour in
public and private television as they operate under the present
system of property. Public broadcasting has fulfilled much more
adequately the Canadian content objectives of the Broadcasting
Act than has private broadcasting. There exists no convincing
evidence that this pattern of performance will change.

Copyright payments to public broadcasters are likely to be
devoted to programming. These additional revenues are unlikely to
be siphoned off into diversifications, dividends or inflated
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prices for acquisition of broadcasting undertakings, which couldbe the case if these payments were made to privatl broadcastersFurthermore, the federal government's goal of encouraging
independent program production is more likely to be nit 2directing funds to and through public broadcasting as opposed tocommercial broadcasting. As a practical matter we see little to
be gained from a simple transfer of funds from one profitable
industry to another in the absence of a significant likelihood of
improved programming performance. This is a principal weakness
of the Keyes-Brunet recommendations.

At this point, we turn from the question of the financial
benefits which a rediffusion right may provide and address the
issue of market exclusivity. The threat to the exclusive market
rights purchased by broadcasters is multi-faceted. A traditional
problem is that exclusive market rights, duly purchased by
conventional broadcasters, have frequently been violated by the
importation of programs by cable. Technological development may
exacerbate the problem in the years to come.

If a
fight to

The conjunction of communication satellite technology with
locally enfranchised cable systems throughout the country makes
possible and likely the advent of new, national broadcasting

entities originating programming from a single geographic point.
Their national coverage will permit such entities to compete for

exclusive program rights with existing conventional broadcasting

stations and networks. Under current copyright; law
terrestrial broadcasters would probably not be p

t and
trapping signals from satellites off VaciliJes
rediffusing the programs simultaneously

of satellite
without copyright payment. The free pp P appropriation
signals for broadcast is analogous to cables free* of
of broadcast signals for cable redi f prOgramming
copyright —— for the market exclusivity h

protection for the ma
h

should be understood in this dual
. *n exclusive rediffusion

revised Copyright Act progran,s by "tellite,
co those who package an uncompensated rediffusio

Precluding the unauthorized and/or as broadcasters,
satellite signals by terrestrial <7^ land-based networks and
the continued existence of some or ma 7
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stations may be threatened by the superior coverage available to
satellites. On the other hand, if satellite distributors and
packagers are not accorded an exclusive rediffusion right, they
themselves may become financially non-viable as "unauthorized"
use of their material becomes widespread. It would be unjust to
grant an exclusive rediffusion right to satellite-distributed
program packagers without according a similar right to
traditional broadcasters faced with cable importation and
rediffusion.

We take the position that exclusive rights should be invoked
in future copyright legislation in order to assure the
development of an orderly marketplace for both satellite
packagers and terrestrial broadcasters. The free appropriation
of programming for rediffusion, as permitted under the current
Copyright Act, threatens chaos in the years to coma.

We are concerned that the viability of many terrestrial
broadcasters, especially the small, could be threatened by the
licensing of new satellite-distributed program packagers with
exclusive program rights. Local media outlets are essential for
democracy and cultural life to flourish at the local level.
However, we do not consider the continued non-enforcement of
exclusive rights to be an appropriate response to this dilemma.

Responsibility for ensuring the persistence of local media
outlets lies with regulation and several other instruments of
government, but not with copyright law. The CRTC possesses the
authority to determine how many program packagers will be allowed
access to satellites and under what conditions. It also has
authority over the rediffusion of satellite signals by cable.
The CRTC will have to weigh the threat to local stations
occasioned by satellite networking against the merits of these
new services. The potential demise of local broadcasting can

0 be considered in the context of the continuing decline of
the local press. Combines law, tax policy and other instrumentsare available to the federal cabinet if it wishes to encourage
the presence of autonomous media outlets at the local level.
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recommendations

(a)

(b)

We recommend a system of compulsory or statutorylicensing for cable rediffusion television broadcastswhereby royalties from cable systems would be determined
as a percentage of gross revenue. This percentage
should be substantial (initially, perhaps 20 percent of
gross revenue)1 and should be adjusted each year by an
administrative tribunal or appeal board so that the bulk
of earnings surplus to the capital attraction
requirements of the industry flow to the broadcasting
and program production sectors. The percent of revenues
could be based on a sliding scale according to a formula
incorporating the size of a cable system and its
penetration. In view of the monopoly character of the
cable industry, there is little justification for the
retention by cable of funds surplus to capital
attraction. And, given the economic use made of
television signals by cable, we believe that cable
should contribute to the objectives outlined in
the Broadcasting Act.

We recommend that royalties from each cable system be

distributed to non-commercial broadcasters and t

Independent producers whose programs are diffused by

non-commercial broadcasters according to the following

point system. Bach broadcaster
one (1) point for eacn hour of internally P

qiven
unsponsored programming whichi is credited with
cable system. Each broadcaster would be cred

three (3) points for each hour o^ diffused
produced and unsponsored prog independent producer

^uid

At monthly intervals
owed by each cable sy=te” touted to gualifymg

broadcasters
U

and independent producers. Canadian
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foreian (i.e. U.S.) non-commercial broadcasters and
Canadian and foreign (i.e. U.S. and others) independent
producers would receive royalties from each cable system
in direct proportion to the points earned with respect
to the given cable system.

Suppose a cable system earned $100,000 a month in
gross revenues and |-he copyright liability percentage
were set at 20 percent. Total copyright payments would
accordingly be $20,000. Suppose the cable system
retransmitted the signals of three non-commercial
broadcasters, who provided 100 hours of commercial-free,
in house programming and an additional 4 hours of
commercial-free independent productions. The
broadcasters would earn (100 hrs. x 1 pt.) + (4 hrs. x 3
pts.) “ 112 points. The independent producers would
earn (4 hrs. x 7 points) = 28 points. Together,
broadcasters and independent producers would earn a
grand total of 140 points with respect to that cable
system in that month. The revenues per point become
$20,000/140 = $142.86. Revenues accruing to the
broadcasters would be (112 pts. x $142.86)=$16,000.32.
Revenues to the independent producers would be (28 pts.
x $142.86) = $4000.08.

with broadcasters and
Assigning

producers points to

If Canadian
rediffused

seven points

It is reasonable to expect that musicians, actors,
writers and other creative elements would exert a claim

to independent

the signals of only one
the proposed point system

incentive for the use of
However, virtually all cable

and three

on these funds in negotiating
producers.

non-commercial broadcaster
would not provide an
independent productions. virtually a**

and Car^u at Jeast two non-commercial broadcasters,?nd rather than fewer such broadcasters are likely

rediffu^Yh^ ln the future« ^en cable systems
broadcaster

the Params of more than one non-commercial
financial t Proposed point system offers a tangiblefinancial incentive for using independent productions.

r non-commercial
broadcasters for each hour of independently produced,
commercial-free programming has ' the effect of encour¬
aging the use of independent productions.cable system —
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(C)

(d)

With respect to administrative details, wethat independent producers be rigorously defined asindependent of broadcasters. Hence, even U a prOduc”
constituted a separate corporate entity, it would not betreated as independent if this entity were owned by abroadcaster. J

provide for

rediffused non-i

interests

that a revised Copyright Act
that foreign broadcasts and

We recommend
the principle
producers in

and independent producers located in foreign
jurisdictions after the federal government has satisfied
itself that Canadian broadcasting interests have been
treated equitably in the given foreign jurisdiction and
after an appropriate order-in-council has been issued.
With respect to the United States, cable systems would
not be obliged to pay royalties for the retransmission
of PBS broadcasts and for the retransmission of

'commercial broadcasts until the federal
tisfied with the treatment of Canadian

- • • The federal

independent
respect of these foreign broadcasts be

encompassed in the statutory licensing scheme proposed
above. However, we recommend that cable systems only
become functionally liable for royalties to broadcasters

We recommend that the fright Arten^^arrangements regarding progr
distant signals and

unauthorized cable importation of Cable
broadcast rediffusion of

either to delete distant
companies would be stations carried
stations during time periods wnen

independent U.S. productions on Canadian or American
non-commercial broadcasts until the federal government
was satisfied with the treatment of Canadian interests
under the U.S. copyright licensing scheme. In a similar
vein, royalties would not be transferred to independent

British producers whose programs are «tried on

government jurisdietion The federal

government might consider offering re i Utreatment of
in exchange for a less unfavourable “eatment
Canadian program producers under the British q

system.



204 CONCLUSIONS

programming for which a local station had acquired an
exclusive right, or at the cable company's option to
purchase the right to rediffuse this program from the
local rights' holder. Likewise, local broadcasters
would be precluded from rediffusing cable originated
programming being distributed by satellite without
authorization.

(f) we recommend that cable copyright liability be invoked
in all cases where commercial deletion and substitution
takes place, but that commercial deletion and
substitution be authorized (by the CRTC) only for
Canadian programs broadcast on Canadian stations.

IMPLICATIONS OF RECOMMENDATIONS

It will be noted that we have adopted the recommendations set
forth by both the Economic Council of Canada and the Consultative
Committee on the Implications of Telecommunications for Canadian
Sovereignty (Clyne Committee). The Economic Council recommended
invocation of cable copyright liability for rediffusion of
non-commercial television programs and of commercially sponsored
programs subject to commercial deletion and substitution. The
Clyne Committee recommended invocation of exclusive rights
against cable importation of distant signals.

We assess the implications of the foregoing recommendations
from the standpoints of Canadian and American non-commercial
broadcasters, independent producers, Canadian commercial
broadcasters, cable companies, viewers, and the objectives of
the Broadcasting Act.

Non-commercial broadcasters. This group is favoured by the
proposals in a number of ways. First, it benefits directly from
cable television copyright payments, each station directly in
proportion to the ratio of non-commercial programing rediffused
by cable. (Under our proposal, non-sponsored pay television
programing could qualify also, but our main intention is that
copyright payments be made for non-commercial programmingdistributed free of direct charge to subscribers).
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Furthermore, insofar as copyright liability is invoked forcommercial deletion and substitutions, non-commercialbroadcasters would benefit from the portions of their schedulescontaining commercials to the extent that copyright paymentsexceeded the commercial value of distant audiences.
Under this proposal, the CBC is given added incentive to

reduce its commercial activities^ and new non-commercial networks
(such as provincial communications broadcasting) can be expected
to receive stimulation.

Independent producers. This group will gain from the
proposal to the extent that such producers are able to receive
distribution on non-commercial stations and networks. We do not
recommend that independent productions that are commercially
sponsored receive any copyright payments, since (a) Canadian
independent productions carried by Candian commercial
broadcasters are likely to be of low complexity and low quality
due to the system of incentives characterizing commercial
television in Canada, and (b) the bulk of the funds would accrue
to American producers whose programs are carried on American and
Canadian stations.

Canadian commercial broadcasters. This group gains from our
proposals in a number of ways. First, insofar as the CBC is
given added incentive to reduce its commercial content,
advertising revenues to commercial broadcasters can be expec e
to rise.

Secondly, insofar as we recommend enforcement of pro^
exclusivity against cable television's signal importation,

commercial broadcasters will benefit.

Thirdly, copyright protection against ^f
substitution should be welcomed by 5°™*̂ Yied to their Canadian
such deletion and substitution wer PP ially from the-pl~e-

Viewers. “^l^acAvuV of’toCK and^fto^ the increase
^n^n^To^ made* available.
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The possible deletion of distant signals in order to protect
program exclusivity rights could prove to be annoying, assuming
cable companies fail to negotiate the rights to rediffuse such
programs at those times. Furthermore, some increase in cable
subscription rates is to be contemplated, although the
consultants feel strongly that much revenue can be diverted from
cable companies into program production in the absence of rate
increases.

Cable companies. Since cable companies are the source of
revenues, they may object to some of these proposals. Insofar as
cable television is enfranchised on a monopoly basis, one would
ordinarily expect public utility-style regulation to have been
invoked, with the accompanying complications regarding rate
hearings, supervision of construction programs, and so forth.
Such has not been the case. We propose instead that cable
copyright liability be invoked. In this light, the cable
industry may well- perceive that it is getting good treatment
compared to the alternative.

Furthermore, the cable industry should be gratified that our
recommendations regarding program exclusivity will pre-empt
unauthorized use of their pay-TV signals and other programming.
In recompense for this, it seems only just that cable be required
to reciprocate by honouring the program exclusivity claims of
traditional broadcasters.

Finally, through our commercial deletion and substitution
suggestions, cable companies gain the opportunity to seek
additional revenues by selling local advertisements withinprograms of distant stations, provided they contract with the
distant stations to so do.

Broadcasting Act. We consider the foregoing recommendationsto be beneficial from the point of view of the aims of
First the proposals lend added stimulus top broadcasting m Canada. Public broadcasting remains the

the^c^ * WaY °f pursuing the nation-building objectives of
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Secondly, the proposals create a iprogram production industry th? st\n>ulus for the
explicitly in the Broadc^ ”ot
accepted by policy-makers in the Canad'i?„ kn°Wn t0cue Canadian government.

independent
articulated
have been

of
at the sameopportunities. This

strengthen
Canadian

the
procectl"9 programmenights ^Mchtime opening up new financial 9 ” h

without ' *without unduly weakening the cahu n?Ves.’ . This is achieved
indeed, as compared to th.

television industry, and

(see Chapter 6); and(Chapter 7).

Our proposals seem to be in accord with long
respecting cultural industriesto be promotive of internationalto be administratively simple.

Other factors. r
standing government policies
generally (see Chapter 5);harmony (see Chapter 6); <

A PARTING REMARK

Our study was commissioned by the Department ofCommunications to evaluate the pros and cons of the Keyes-Brunet
proposal for a rediffusion right in Canadian broadcasts. The
Keyes-Brunet report, Copyright in Canada, goes well beyond cable
rediffusion issues in its survey of copyright. Their report is
of singular importance as a source of information and
recommendations for copyright policy, and we are convinced that
the Government of Canada is advised to give full consideration to
many of their recommendations. Nonetheless, the consultants have
found that it would be undesirable for the Government to
implement the specific recommendations of Keyes-Brunet in the
area of cable copyright liability for broadcast rediffusion. We
have reached this conclusion for a number of reasons.

The distinguishing characteristic of Keyes-Brunet in this
area is that, by creating a right in Canadian broadcasts, all
copyright payments can be retained in Canada without violating
the letter of international treaties. This distinguishing
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characteristic, however, may lead to international difficulties,
even while doing little in improving the performance of Canadian
broadcasting. Moreover, it would go part way in violating an
historic principle of Canadian communications policy, namely the
public property nature of radio frequencies.

On the other hand, our proposals are in accord with both the
letter and the spirit of international copyright conventions
since we advocate non-discrimination as to nationality in
broadcasts. Our proposals provide a direct stimulus to the
Canadian independent production industry. They recognize the
disparities in goals and performance of Canadian public and
private broadcasters. They are easy to administer. They
maintain in law the principle that radio frequencies are public
property.

Broadcasting practice in Canada at the present time stands in
strong contrast to the idealistic goals proclaimed in
the Broadcasting Act, to wit:

Broadcasting in Canada should safeguard,
enrich and strengthen the cultural,
political, social and economic fabric of
Canada.

We believe the suggestions put forth above would help resolve the
conflict between intent and practice.



NOTES

1« It was noted in Chapter 4 (table 4) that private sectorelevision broadcasters spend over 40 percent of revenue on
programming while the CBC devotes 80 percent of revenue to
programming. In this light it does not seem unreasonable to
required cable companies to contribute 20 percent of gross
revenue to program development. In the absence of television
production, they would receive no revenue at all. Chapter 4
also estimated the extent to which revenues accruing to the
cable industry have been and are likely to remain over and
above the level required for capital attraction. We
recommend that the cable industry contribute to public
purposes through copyright liability instead of through

(
public utility-style regulation.
Since cable systems rediffuse non-commercial programs
originating with entities other than the CBC (such as TV
Ontario and PBS), the CBC would have incentive to increase
its proportion of non-commercial programs in order to attain
a larger proportion of the copyright "pot".
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Efficiency and the Allocation of Property Rights

by Robert E. Babe

In Chapter 2 we noted that the criterion of economic
ficiency provides no guidance whatsoever as to the optimal
location of property rights. However, some fairly

sophisticated economic theories have been constructed which might
seen as countering this statement. This appendix, therefore,

xplores the issue in greater depth.

It has been held by classical and neoclassical economists
nee the time of Adam Smith that the pursuit of self-interest
individuals, as facilitated by the institutions of private

property and exchange, leads to the material well-being of
society as a whole; through specialization, or the "division of
abour", the output of society is maximized and, through
change, these outputs flow to their most valued uses. Each

producer produces more of his specialized output than he wished
himself consume in the knowledge that he can exchange his

product for the output of others specialized in different
cupations; and the expertise entailed in such specialization
ximizes the ’wealth of nations’.
The foregoing doctrine in and of itself gives no indication,

owever, as to which distribution of property rights will
ximize the wealth of nations. As noted previously, property
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rights can seldom be exclusive due to the mutual interdependency
of claims. It was this realization that spawned the literature
on "externalities". Externalities are social costs and socialbenefits not included in the calculus of the profit maximizing
firm in determining its level of output, and are of two types:
public goods and ownership externalities. We shall consider each
in turn.

Public goods. Markets, or exchanges of private property, are
said to be ineffective in promoting the wealth of nations in the
case of public goods. Public goods, also termed social wants,
are defined as those goods, services or wants (1) for which it is
impossible or costly to exclude from benefiting those who choose
not to pay, and/or (2) for which the use or consumption of the
good by one does not subtract from, and may even add to, the use
or consumption by others.2 The two definitions just given are
closely related but are not synonymous.

use

benefits therefrom. wn 'T""-.
monetary reward, the producer will ha^ye
the goods, services or £
their supply. There is no unequivocal
Paradox.$

The difficulty inherent in using markets in cases where
or consumption by one does not subtract from use by another (eg.

telephone switching centres in off-peak hours; transportation

facilities with excess capacity; television broadcasting sign

is that there are opposing criteria by which to alloca e*

one hand, it is inefficient to exclude non-payers since ther

incentive to provide

facilities in the first place or to^extend
1 market solution to this

prohibitively expensive
~ / AaF i n 1 t 1OHIn those other instances where it is L-—— ‘(definition

or impossible to exclude non-payers .S ’

1) we have "pure" public goods. Eve» y

defence, sanitation, social order their
those willing to make known voluntarily their

goods, services, conditions or
undersupply. Such goods must e <

itself and funded through taxes.

oeneL , . .
benefits from national

To charge only
demand for such

itamy tucA. aem“ . d toFacilities would leaa
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however, as to devising criteria by which to judge the quantities
that should be supplied.

Ownership externalities. These arise when there is
interdependency among proprietary claims. The damage inflicted
on a farmer’s crop from engine sparks is a cost that the railroad
will not consider in determining its level of output, unless it
is made liable for such damage through law (that is, an explicit
restriction on its proprietary claims). Similarly, the damage a
cable television system may (or may not) inflict on over-the-air
broadcasters through the importation of distant signals is not a
factor it will consider in determining the number of signals it
will import, unless it is made liable for such damage through
law. Cancer causing agents in the work place, acid rain and so
forth are other pertinent examples.

It was Ronald Coase who demonstrated, however, that in the
absence of transactions costs (that is, the costs associated with
contracting), and under the assumption that the distribution of
wealth does not affect resource use,the initial apportionment of
property rights (whether to the farmer or the railroad, whether
to the television broadcaster or to the cable company) will not
affect what use ultimately prevails.4 if the legal right is
vested with the railroad, the farmer is at liberty to contract
with the railroad to control the emission of sparks by offering
it a sum of money equal to or less than the damage he experiences
from uncontrolled emission of sparks. Likewise, if the right is
vested initially with the farmer, the railroad would have
incentive to compensate the farmer for the damage it wishes to
inflict on him, in order to attain this right, provided this is
the. least cost solution for the railway. in either case, "the
efficient, or value-maximizing, accommodation of the conflict [it
is asserted] will be chosen whichever party is granted the legal
right to exclude interference by the other."5

sucb. soothing reassurance to the contrary, however,
of property rights is indeed important.

ArnnJ' C°StS may be high' precluding contracting
persist^6 For V^eby causing the externalities to

multitude of
1S a high cost in contracting with a

1 itude of rights holders. "m the presence of heavy
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transactions costs, exclusive rights, whether to pollute or to be
free from pollution, are likely to promote inefficiency "6
Furthermore, for transactions to take place, there must exist acertain amount of knowledge on the part of both parties. Such is
not always the case. Workers who contract cancer from the work
environment may not become aware of their plight until 20 years
after they are first employed.

But more fundamentally, the assignment of rights will affect
what is produced and society's valuation of final outputs. For
example, a paper mill not liable for pollution may spew mercury
into the water and in the process endanger the health and lives
of native fishermen; if made liable for this pollution, the
health of the fisherman may be protected but the factory may go
out of business and reduce employment in the process.

mixes of final outputs that

property.
theoretical
circularity;

It was
mathematical

It can be seen,
economics takes
it is built on

wealth, each associated with _
different system of relative property rig s.
the distribution of relative ^av

, then, that the whole system of
on an air of indeterminancy and

a cloud of mist. There are many

would be "efficient” and "maximize

a different income distribution an
• • — It is clear tnac

opercy
the distribution of relative rigJts.^^^thanVive^title t°
shape of society tomorrow ProP^rt^ acquire,
an income stream. It helps deter.™ different things would
Given a different distribution of

valuation of its wealth
be acquired. In other words, society’s va\uat^s°s, and the
will depend upon the distribu^ th^a the components
distribution thaV exists will determine (in part)

Therefore, the notions of efficiency and wealth maximization
take on meaning only within the context of a given distribution
of income and system of property. But, such being the case,
economists who beg the question (as they must) as to what
constitutes the "best0 distribution of income and property become
constrained in making objective policy recommendations since a

recommendations will affect the distribution of ,

of society's wealth.

the mathematician
system is self-sufficient consistent axiomatic

Incompleteness Theorem states
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formulations of number theory include undecidable propositions;*?
that is, in order to prove certain axioms in a consistent
mathematical system, one is forced to step outside or enlarge the
system, a never-ending process.

Need we be surprised, then, that the economic system is also
circular and hence indeterminant? In order to make decisions
respecting the relative rights that should exist in our economy,
it is necessary to try to "step out of" the economy for the
criteria. It is then unambiguously clear that ultimately
economic "science" rests on highly subjective judgements. While
it is correct to say that property is the means by which society
pursues its ends or by which some of the members of society
pursue some of their ends, these very ends themselves are in part
dependent upon the system of property. Ultimately, political and
moral choices must be made, but these will probably be influenced
to greater or lesser degrees by the existing economic order.



NOTES

• See E.J. Mishan, The Postwar Literature on Externalities:An Interpretative Essay," Journal of Economic Literature, ix(March, 1971) 1, pp. 1-28.
2. See Richard Musgrave, The Theory of Public Finance: A Studyin Political Economy, (New York: McGraw-Hill, 1959); and

C.E. Ferguson, Microeconomical Theory, 3rd ed., (Homewood:
Irwin, 1972) p. 499.

3. See Alfred E. Kahn, The Economics of Regulation: Principles
and Institutions, Vol. 1, Principles, (New York: Wiley,
1970), Chapter 4; also Jora R. Minasian, "Television Pricing
and the Theory of Public Goods" and Paul A. Samuelson,
"Public Goods and Subscription TV: Correction of the
Record," Journal of Law and Economics, VII (October, 1964).

4. Ronald Coase, "The Problem of Social Cost", Journal of Law
and Economics 3 (1960) 3.

5. Richard A. Posner, Economic Analysis of Law, p. 17.
6. Ibid., p. 25 _
7. Douglas R. Hofstadter, Godel, Escher, Bach: An Enternai

Golden Braid, (New York: Basic Books, 1979), p. 17. See also
Jacob Bronowksi, The Origins of Knowledge and

Imagination (New Haven: Yale University Press, 1978), pp.
67-89.



APPENDIX II

An Analysis of Copyright Obligations for Cable Television:
Pros and Cons

by Robert E. Babe

INTRODUCTION

It is prescribed in the terms of reference for this study for
the consultants to address the paper by S.J. Liebowitz
entitled Copyright Obligations for Cable Television: Pros and
Cons1, that study being one of a series of papers commissioned by
the Research and international Affairs Branch of the Department
of Consumer and Corporate Affairs as input into the process of
revising the Copyright Act.

At the culmination of his analysis, Prof. Liebowitz arrived
at the following public policy conclusion pertaining to the
desirability of invoking copyright liability for cable television
rediffusion of broadcasts:

Our conclusion is that Cable has influenced
the transmission mechanism in such a way
that advertising rates have gone up and
therefore there is no need to impose
copyright liability on Cable television
owners... There is no justifcation for
imposition of copyright payment on Cable
systems.2
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In this Appendix we develop our rMonn» c-
policy conclusion quoted above. We find thaT dhlspu,tin9 the
conclusion depends both upon a number of ideological assumn??1"9which the present authors do not share and also upon number ?technical assumptions which may not be valid. Before develooinethese P°ints, however, we present a brief summary of theLiebowitz study. y or tne

SUMMARY OF THE STUDY

It is Professor Liebowitz’s position that cable copyrightliability is required if and only if cable television decreases
revenues in the North American context by adversely affecting the
pre-existing link between audience size and advertising
revenues. Broadcasting revenues bear some direct relation to
audience size. The existence of cable television could
conceivably change that relationship. If cable changes the
relationship in such a way that an audience of a given size is
worth less to a broadcaster, then and only then (it is held)
should cable copyright liability be introduced. while it is
agreed that cable could adversely affect broadcasting revenues in
other ways, such other effects (it is held) are not of importance
as regards copyright.^

now these possiblesummarize

Market fragmentation occurs
distant signals imported by cable,

more highly by advertisers than
could cause a deterioration in

revenue link by causing ai decline

The author suggests four ways in which cable television could
conceivably affect the link between audience size.
broadcasting revenues: market fragmentation; stren9 g .
and weakening smaller stations; changing directly sieving tab ts

and audience segmentation. We summarise now these possible

effects.4

when local viewers opt for

If local audiences are value
are distant audiences, cable

the audience size-advertising
in local audiences, even given

an equivalent gain in distant audience

Secondly, if the rel^advertising revenues is non-linear,
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could decline if larger stations gain audience from smaller
stations due to cable importation of signals.6

Thirdly, cable television, by making available increased
channel choice could cause total viewer time spent watching
television to increase, in which case cable will increase
broadcast revenues.7

Finally, by segmenting audiences among specialized program
types (due to greater diversity in program offerings), cable
could also segment audiences as to advertising messages, causing
a closer correspondence between advertisements and the audience
for whom such advertisements are "targeted". In this way, cable
could increase advertising revenues.8

The author then proceeds to test these four hypothesized
effects of cable television on the audience size/advertising
revenue link by means of an econometric model. As the major
dependent variable, the author employs prices charged for
advertising time ("rate card") as a proxy for broadcast
revenues. As the independent variable, the author employs weekly
viewing hours per capita in city, percent of homes using cable in
a city, demographic variables pertaining to income and employment
and so forth, weekly local viewing man hours, weekly distant
viewing man hours, audience segmentation (or Herfindahl index),
and others. However, the key independent variable is the
Herfindahl Index, defined as "the sum of the squared market
shares, when market share for a firm [station] is the percentage
of the market output [viewing hours] which that firm supplies.

On the basis of econometric techniques, the author concludes
that (a) local audiences are worth more to advertisers than
distant audiences; therefore fragmentation of audiences through
cable decreases advertising revenues;10 (b) the relationship
between audience size and advertising revenues is not linear,
implying that cable could decrease advertising revenues to the
extent that large stations gain new audience at the expense of
small stations;11 (c) that cable television increases viewing
time, thereby increasing broadcasters' revenues; (d) that cable
television increases the effectiveness of television as an
advertising medium, thereby increasing broadcasters' revenues;
(e) overall, the author concludes:
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Our conclusion is that Cable has infuencedthe transmission mechanism in such a way
that advertising rates have gone up andtherefore there is no need to impose
copyright liability on Cable televisionowners.!4

ANALYSIS - IDEOLOGICAL ASSUMPTIONS

Professor Liebowitz makes a number of interrelated
ideological assumptions concerning both copyright and the role
and nature of broadcasting in Canada from which he concludes that
copyright liability is required if and only if cable television
decreases the link between advertising revenues and television
viewing audience size in the North American context.

First, copyright is perceived as being a monopoly right, and
is to be resisted unless persuasive arguments can be found to
justify it, we have already disputed the claim that copyright
is monopoly (see Chapter 4).

Secondly, it is assumed that the present system °f television
broadcasting in Canada is working well, and that po Y '
if required, should be directed only toward raain^ the
status quo rather than seeking improvements.

fine" the author
assumption that the present system is "Joking e'or no value
puts forth two other sub-assumptions; firs ' second, the
is ascribed to Canadian broadcasting P 'assunied to be
advertiser-financed system of br°^a sub-assumptions,
efficient. We address now each of these

That the author is largely
cable on Canadian, as opposed to Nort ,g addressed to the
apparent from the thrust of the study

of the entire study

latter question. Indeed, onlY cable's impact on Ca
are devoted to the °,llf-hor’s statements that
broadcasters. Furthermore, the _

« its copyright
If Canada could *educ eliminating all
payments to zero it could free ride
Canadian broadcasters).
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entirely on the American coattails;
Canadians could still watch television
thanks to CATV 17

could indicate that the author does not give recognition to the
special importance with which broadcasting in Canada is held by
policy-makers.

Furthermore, Professor Liebowitz contradicts his own findings
regarding the inefficiency of the advertiser-based system of
broadcasting by subsequently assuming that "the present system is
working fine prior to the introduction of CATV television." 18
The initial argument of his paper is that advertising is a very
inefficient way of financing broadcasting.

These assumptions are instrumental in the author’s conclusion
that no cable television copyright liability should be
introduced. It is clear that if one assumes that copyright is
inherently undesirable, that no value should be given to Canadian
broadcasting per se, that the current system of broadcasting is
working well, and that government policy should be limited to
protecting the status quo rather seeking improvements, one could
very well conclude that cable copyright liability should be
invoked if and only if cable television erodes the revenues of
North American broadcasters considered collectively.

On the other hand, if one assumes that copyright is a
property right not dissimilar to other property rights and
bearing little ressemblance to monopoly, that Canadian
broadcasting does have value and should be encouraged, that the
present system is not working well for reasons discussed in
Chapter 3, and the government should direct attention to seeking
improvements in the current system rather than simply trying to
preserve the status quo, one could reasonably take a different
position on the desirability of cable copyright liability.

ANALYSIS - METHOLOGICAL ASSUMPTIONS

The author also makes a number of methodological assumptions
pertaining to his empirical analysis of the impact of cabletelevision on North American broadcasters. in this section we
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will address two of these assumptions: prices (rate card) asproxy for revenues, and the Herfindahl index. a

Prices as a Proxy for Revenues. To analyse the impact of
cable television on the financial position of North American
broadcasters, the author regresses "rate cards", that is, the
list prices of television stations for their inventory of
advertising time, against a number of "independent" variables
with a view to determining the impact of these independent
variables upon prices. This exercise is valid only insofar as
list prices constitute good proxies for advertising revenues. To
the extent that published list prices constitute poor proxies for
broadcasting revenues, the author’s analysis will fail to achieve
its goal.

Revenues are equal to price times quantity sold. Although
the price charged for a Mercedes Benz may be several times the
price charged for a Toyota, one should not assume on the basis of
this information alone that revenues accruing to the Mercedes
Benz company are necessarily several times greater than revenues
accruing to the manufacturer of Toyotas.

of television advertisingcase
reasons

orotherwise,prices assumes
attributable

also, there are a

discounts in

In the
number of
inadequate

list prices may be
the use of listfor suspecting that

as proxies for revenues. Fir.st' ds
that there are few deviations from

to quantity discounts or
alternatively, that all th°s Assumption would appear
approximately the same propor ,

rate cards in place
to be unrealistic. FuA ions have no unsold advertising
of revenues assumes that s

nnrox imately the same amount of
time, or that all sta-tlOnSthere isPno reason for expecting this
unsold advertising time;

ver, the methodology assumes tha
assumption to be true. different prices for differ
the full Rate Card,

be suitablyindexed in the absence of
times through the day, can be suit ^y sold; that an
data pertaining to

-napAd the author does not even
unrealistic * slmple
create such an moex wu

time periods.
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In light of the foregoing problems, some of which the author
recognized, Professor Liebowitz undertook to test the adequacy of
rate card as a proxy for revenues. His test is not an
all-inclusive test, but nonetheless, the fact that it fails to
verify the assumption that prices are good proxies for revenues
is very noteworthy. It is worthwhile noting his remarks in full;

It is possible to make an estimate of the
extent to which these practices reduce
advertising rates from the list prices. We
have taken three stations and calculated
their potential advertising revenues if all
their time slots in a week were sold at the
list 30-second advertising time. Two of
the stations were large (CBLT in Toronto
and CFTM in Montreal) and the third station
was small (CBCT in Charlottetown). We then
divided this largest potential revenue by
the number of viewing man-hours per week.
The results were 3.5 cents, 4.7 cents, and
4.5 cents for CBLT, CBCT and CFTM
respectively. We then divided the total
television advertising for 1978
(approximately $400 million) by the total
Canadian man-hours per year and got a
result of .87 cents per hour. It is quite
obvious that revenues are much lower than
their maximum potential.19

we will continue to assume that
of the supply/demand conditions for

The Herfindahl Index. in

the
the

Nonetheless, he adds,
list rates are indicative
individual stations. "20

, The other key variable employed _
the regression equations is the H-index which undergoes a seriesof treatments. The H-index "is defined as the sum of the squaredscares, where market share for a firm is the percentageof the market output [viewing hours] which that firm supplies."^
imid proxy for market power under the11thhl Yi htghly concentrated markets televisionstations will be able to set relatively high prices through
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collusion, whereas in unconcentrated markets, they will
to do so.22 In such circumstances, one would Xr.?1 b u?able
correlation between rate card and H-index.23

ld expect a Positive

picked up."25 it is assumed that’"the(and significantly) correlated with cable

The regressions reveal, however, a "significant -correlation between rate card and H-index ^’leading* the9authorto believe that "there is obviously some effect other’ than maJk^power which is being Sis „ ocner than market
H-index is negatively
penetration rates.26

Since H-index is assumed (and subsequently found) to benegatively correlated with cable penetration rates, and since
H-index is also found to be negatively correlated with prices
charged for advertising time, therefore it is concluded that
cable penetration is positively correlated with list prices (Rate
Cards). Since list prices are used as a proxy for revenues, it
is concluded that high cable penetration rates are positively
correlated with revenues. A causal relationship is then posited
between cable penetration rates and broadcasting revenues and it
is stated that cable television has served to increase
broadcasting revenues.2?

In the Appendix the H-index "is no longer considered a proxy
for Cable penetration, as it is in the original studj. I th
merely one of tne several effects caused by Cable.
continues

in particular, it measures both the ab^y
of advertisers to pinpoint

that
according to taste and the 11 e

ensely
viewers watch television more intensely
when they have a greater
programs.*9 . h—index and other

The author regresses ^t^loier the c°ncentratio"
variables and again discovers that 1 30 Next, H-index (now

a market, the higher are the Rate “ra’egtessed against cable
termed "audience segmentât10 )31 it is dlScovere *jjdience
penetration and other variab ' the greater ratio).32
higher the cable P^^er is the concentration ratio;

segmentation (that is, the lower
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Once again it is concluded that cable increases broadcasting list
prices and hence revenues.

The principal difficulty that the present consultants have
with the H-index and the line of reasoning developed therewith is
the ex-post facto nature of the author’s explanation. Normally
in employing the "scientific method"/ one makes an hypothesis ,
which yields predictions, which are then tested; if the
predictions are confirmed empirically, the hypothesis is not
rejected. In Prof. Liebowitz’s case, an hypothesis was
propounded, namely that in highly concentrated markets television
stations will collude to set prices; the hypothesis was tested by
testing the prediction that prices will be relatively higher in
highly concentrated markets, and the hypothesis was rejected
since the empirical findings did not support the predictions. So
far so good. But next Prof. Liebowitz uses his empirical
observation, namely that rate cards are relatively lower in
highly concentrated markets, to justify a theory which is never
tested. The theory is that cable television enriches
broadcasters by segmenting their audiences, thereby making
television more effective as an advertising medium. This
untested ex-post facto hypothesis is the base upon which the
author makes his policy conclusion regarding copyright.

We would have more confidence in the hypothesis in the light
of the findings of the empirical investigation had some of the
implications of the hypothesis been tested subsequently and
verified. Such was not done. Therefore, we cannot reject the
possibility that the author has simply discovered a correlation
between two variables (number of competing stations and rate
card) without having detected the causal factor or factors
contributing to the correlation. For example, if larger numbers
of stations compete in larger markets (such as Montreal, Toronto
and Vancouver) and such markets are considered by advertisers to
be "must buys", as compared to smaller markets with fewer
stations (Peterborough, Moose Jaw and Red Deer) which are not as
important for advertising campaigns, the author’s explanation
regarding the beneficial role of cable television can be
dismissed or certainly minimized.33 There may well be otherexplanations as well.
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CONCLUSION

The consultants find much merit in the Liebowitz study Thecorrelation discovered between market concentration and Rate Card
is interesting and suggestive of further research; thedisaggregation of cable and non-cable viewers into various
demographic groupings for purposes of determining differences in
viewing habits of cable and non-cable subscribers is also
interesting; and we could go on.

Nonetheless, for the reasons discussed in this Appendix, we
believe that policy-makers should dismiss the policy
recommendation contained in the study and question the
reliability of the major empirical conclusion.
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1. (Minister of Supply and Services for the Department of
Consumer and Corporate Affairs, 1980).

2. Ibid., p. 77 and Executive Summary therein.
3. Ibid., p. 77.
4. Although we dispute the contention that cable copyright

liability should be invoked only if cable changes the link
between audience size and advertising revenues, we do feel we
should point out at this point that none of the foregoing
ways set forth by Liebowitz as possibly changing that link
necessarily in fact do so. The author’s stated intent is to
find out whether cable alters the relationship whereby
R=f(A), where R is broadcasting revenues, A is audience size,
and f is "the link". Changes in the magnitudes of R and A
could take place for any of the four reasons noted without
changing the "link", i.e. (f). For example, simply because
cable fragments audiences does not mean that the value of a
distant viewer or the value of a local viewer changes; but
surely this is what is implied in addressing the topic of a
change in the "link" between revenues and audiences. In this
light we also fail to appreciate Prof. Liebowitz’s reluctance
to investigate the possible differential impact of cable on
American and Canadian broadcasters; we fail to see why this
is technically a different order of question from the large
station - small station topic which Liebowitz does deem to be
relevant, for example.
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Excerpts from the U.S. Copyright Act

Assembled by Conrad Winn

SEC. Ill LIMITATIONS ON EXCLUSIVE RIGHTS: SECONDARY
TRANSMISSIONS

(b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION TO
CONTROLLED GROUP

Notwithstanding the provisions of subsections (a) and (c),
the secondary transmission to the public of a primary
transmission embodying a performance or display of a work is
actionable as a act of infringement under section 501, and is
fully subject to the remedies provided by sections 502 through
50.6 and 509, if the primary transmission is not made for
reception by the public at large but is controlled and limited to
reception by particular members of the public: Provided, however,
that such secondary transmission is not actionable as an act of
infringement if -

(1) the primary transmission is made by a broadcast station
licensed by the Federal Communications Commission; and

(2) the carriage of the signals comprising the secondary
transmission is required under the rules, regulations,or authorizations of the Federal CommunicationsCommission; and

(3) the signal of the primary transmitter is not altered or
changed m any way by the secondary transmitter.
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SECONDARY TRANSMISSIONS BY CABLE SYSTEMS

506 and 509, in the following cases:
signalsthe

not recorded the notice

licensed by
appropriate

(2) 1
subsection
public by
broadcast
Commission
or Mexico
actionable

comprising the

Notwithstanding the provisions of clause (1) of this
i, the willful or repeated secondary transmission to the

a cable system of a primary transmission made by a
station licensed by the Federal Communications
or by an appropriate governmental authority of Canada

and embodying a performance or display of a work is
as an act of infringement under section 501, and is

fully subject to the remedies provided by sections 502 through

(1) Subject to the provisions of clauses (2) (3) and fa
of this subjection, secondary transmissions to the public bv acable system of a primary transmission made by a broadcaststation licensed by the Federal Communications Commission or bvan appropriate governmental authority of Canada or Mexico andembodying a performance or display of a work shall be subject tocompulsory licensing upon compliance with the requirements ofsubsection (d) where the carriage of the signals comprising the
secondary transmission is permissible under the rules,
regulations, or authorizations of the Federal Communications
Commission.

(A) where the carriage of - -

secondary transmission is not permissible un^er the ru e ,
regulations, or authorizations of the Federal Commumca
Commission; or
(B) where the cable system has

statement of
specified by subsection (d) and deposite
account and royalty fee required by (à\\ of this
(3) Notwithstanding the provisions subsection (e) of

subsection and subject to the provisio oublie by a cable
this section, the secondary transmission broadcast station
system of a primary transmission commission or by an

the Federal Communications MexicO and
governmental authority

is actionable as an
embodying a performance or display o

is fully subject to

act of infringement under section 50, an
h 506 and sections

the remedies provided by sect^/particular P^ram in which
509 and 510, if the content of the pa^^, or any commercial
the performance or display is
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advertising or station announcements transmitted by the primary
transmitter during, or immediately before or after, the
transmission of such program, is in any way willfully altered by
the cable system through changes, deletions, or additions, except
for the alteration, deletion, or substitution of commercial
advertisements performed by those engaged in television
commercial advertising market research: Provided, that the
research company has obtained the prior consent of the advertiser
who has purchased the original commercial advertisement, the
television station broadcasting that commercial advertisement,
and the cable system performing the secondary transmission: And
provided further, that such commercial alteration, deletion, or
substitution is not performed for the purpose of deriving income
from the sale of that commercial time.

(4) Notwithstanding the provisions of clause (1) of this
subsection, the secondary transmission to the public by a cable
system of a primary transmission made by a broadcast station
licensed by an appropriate governmental authority of Canada or
Mexico and embodying a performance or display of a work is
actionable as an act of infringement under section 501, and is
fully subject to the remedies provided by sections 502 through
506 and section 509, if (A) with respect to Canadian signals, the
community of the cable system is located more than 150 miles from
the United States-Canadian border and is also located south of
the forty-second parallel of latitude, or (B) with respect to
Mexican signals, the secondary transmission is made by a cable
system which received the primary transmission by means other
than direct interception of a free space radio wave emitted by
such broadcast television station, unless prior to April 15,
1976, such cable system was actually carrying, or was
specifically authorized to carry, the signal of such foreign
station on the system pursuant to the rules, regulations, or
authorizations of the Federal Communications Commission.

(d ) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE
SYSTEMS. -

1) For any secondary transmission to be subject to
compulsory licensing under subsection (c), the cable systemshall, at least one month before the date of the commencement of
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operations of the cable system or within one hundred and eiahtv
days after the enactment of this Act, whichever is later andthereafter within thirty days after each occasion on which theownership or control of the signal carriage complement of the
cable system changes, record in the Copyright Office a noticeincluding a statement of the identity and address of the person
who owns or operates the secondary transmission service or has
power to exercise primary control over it, together with the name
and location of the primary transmitter or primary transmitters
whose signals are regularly carried by the cable system, and
thereafter, from time to time, such further information as the
Register of Copyrights, after consultation with the Copyright
Royalty Tribunal (if and when the Tribunal has been constituted),
shall prescribe by regulation to carry out the purpose of this
clause.

(2) A cable system whose secondary transmissions have been
subject to compulsory licensing under subsection (c) shall, on a
Semiannual basis, deposit with the Register of Copyrights, in
accordance with requirements that the Register shall, after
consultation with the Copyright Royalty Tribunal (if and when the
Tribunal has been constituted) prescribe by regulation

(A) a statement of account, covering the six ”ex

preceding, specifying the number of channels on whic

system made secondary transmissions to its subscri
issions

and locations of all primary transmitters w os
number of

were further transmitted by the cable system,
tem for the

subscribers, the gross amounts paid to the
f primary

basic service of providing secondary t^broadcast transmitters, and such othe Copyright Royalty
Copyrights may, after consultation w th constituted) from
Tribunal (if and when the Tr^“^^ shall also
time to time prescribe by régulât10. covering any nonnetwork
include a special statement of in
television programming that waf service area of the primary
whole or in part beyond the lo authorizations of th
transmitter, under rules, régulâti°nS^ the substitution or
Federal Communications Commiss p

ircumstances, together
addition of signals under certain circu^ programS xnvolved in

logs showing the times^*^ and
such substituted or added c
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(B) except in the case of a cable system whose royalty is
specified in subclause (C) or (D), a total royalty fee for
the period covered by the statement, computed on the basis of
specified percentages of the gross receipts from subscribers
to the cable service during said period for the basic service
of providing secondary transmissions of primary broadcast
transmiters, as follows:

(i) 0.675 of 1 per centum of such gross receipts
for the privilege of further transmitting any nonnetwork
programming of a primary transmitter in whole or in part
beyond the local service area of such primary
transmitter, such amount to be applied against the fee,
if any, payable pursuant to paragraphs (ii) through
(iv);
(ii) 0.675 of 1 per centum of such gross receipts
for the first distant signal equivalent;
(iii) 0.425 of 1 per centum of such gross receipts
for each of the second, third, and fourth distant signal
equivalents;
(iv) 0.2 of 1 per centum of such gross receipts for
the fifth distant signal equivalent, and each additional
distant signal equivalent thereafter; and

in computing the amounts payable under paragraph (ii) through
(iv), above, any fraction of a distant signal equivalent
shall be computed at its fractional value and, in the case
of any cable system located partly within and partly without
the local service area of a primary transmitter, gross
receipts shall be limited to those gross receipts derived
from subscribers located without the local service of such
primary transmitter; and
(C) if the actual gross receipts paid by subscribers to a
cable system for the period covered by the statement for the
basic service of providing secondary transmissions of primary
broadcast transmitters total $80,000 or less, gross receipts
of the cable system for the purpose of this subclause shall
be computed by subtracting from such actual gross receipts
the amount by which $80,000 exceeds such actual gross
receipts, except that in no case shall a cable system's gross
receipts be reduced to less than $3,000. The royalty fee
payable under this subclause shall be 0.5 of 1 per centum,
regardless of the number of distant signal equivalents, if
any; and



APPENDIX 233

whose

$80/000;
excess of

fees
the

this
the
the
the

( 3 ) The
deposited

Register of Copyrights shall receive all
under this section and after deducting

the local service area
(B) any such owner

reasonable costs incurred by the Copyright Office under
section, shall deposit the balance in the Treasury of
United States, in such manner as the Secretary of
Treasury directs. All funds held by the Secretary of
Treasury shall be invested in interest-bearing United States
securities for later distribution with interest by the
Copyright Royalty Tribunal as provided by this title. The
Register shall submit to the Copyright Royalty Tribunal, on a

semi-annual basis, a compilation of all
covering the relevant six-month period provided by clause(2)

if 9roS? paid by subscribers to acable system for the period covered by the statement, for thebasic service providing secondary transmissions of primarvbroadcast transmitters, are more than $80,000 but less than$160,000, the royalty fee payable under this subclause shallbe (i) 0.5 of 1 per centum of any gross receipts up to
and (ii) 1 per centum of any gross receipts in

$80,000 but less than $160,000, regardless of the
number of distant signal equivalents, if any.

work was included in a
by a cable system of a

in whole or in part beyond

" a

secondary n
Of account deposited under ci was included in

any such owner iet-ina exclusively of aural
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that
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oeriod:
cable systems during the relevan ... .—(A) any such owner whose

secondary transmission made
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(5) The royalty fees thus deposited shall be distributed in
accordance with the following procedures:

(A) During the month of July in each year, every person
claiming to be entitled to compulsory license fees for
secondary transmissions shall file a claim with the
Copyright Royalty Tribunal, in accordance with require¬
ments that the Tribunal shall prescribe by regulation.
Notwithstanding any provisions of the antitrust laws,
for purposes of this clause any claimants may agree
among themselves as to the proportionate division of
compulsory licensing fees among them, may lump their
claims together and file them jointly or as a single
claim, or may designate a common agent to receive
payment on their behalf.
(B) After the first day of August of each year, the
Copyright Royalty Tribunal shall determine whether there
exists a controversy concerning the distribution of
royalty fees. If the Tribunal determines that no such
controversy exists, it shall after deducting its
reasonable administrative costs under this section,
distribute such fees to the copyright owners entitled,
or to their designated agents. If the Tribunal finds
the existence of a controversy, it shall, pursuant, to
chapter 8 of this title, conduct a proceeding to
determine the distribution of royalty fees.
(C) During the pendency of any proceeding under this
subsection, the Copyright Royalty Tribunal shall
withhold from distribution an amount sufficient to
satisfy all claims with respect to which a controversy
exists, but shall have discretion to proceed to
distribute any amounts that are not in controversy.
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